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DECISION AND DISMISSAL OF COMPLAINTS

On June 30, 1999, the Town of Wallingford (the Town) filed a complaint and a request
for interim relief (MEPP-20,934) with the Connecticut State Board of Labor Relations (the Labor
Board), alleging that Local 1326, International Association of Firefighters (the Union) was
failing to bargain in good faith during successor contract negotiations in violation of the
Municipal Employee Relations Act (the Act). On July 1, 1999, the Union filed a complaint
(MPP-20,947),  alleging that the Town had violated the Act by insisting that the Union bargain
over an issue that had already been resolved in pension negotiations. On July 26, 1999, the Town
withdrew its request for interim relief.

After the requisite preliminary steps had been taken, the cases were consolidated and the
parties came before the Labor Board for a hearing on October 19,1999  and January 7,200O. At
the hearing on January 7, 2000, the Union amended its complaint to additionally allege that the
Town had withdrawn the pension issue and, in the alternative, that the Town had failed to fully
bargain all pension issues during the negotiations for a successor pension agreement. Both
parties were represented, and were allowed to present evidence, examine and cross examine
witnesses, and make argument. Both parties submitted post hearing briefs on April 10,2000, and
the Town submitted a reply brief on May 1,200O.

On the basis of the entire record before us, we make the following findings of fact and
conclusions of law, and we dismiss both complaints.



FINDINGS OF FACT

1. The Town is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all material
times has represented a unit of uniformed professional fire fighters employed by the Town.

3 . The Union and the Town were parties to a collective bargaining agreement in effect from
July 1, 1996 through June 30, 1999 (Ex. 4),  containing the following relevant provision:

ARTICLE 13
INJURY LEAVE

***

SECTION 2: Any employee who is injured or disabled in the performance of his duties,
and who reaches the point of maximum recovery but is unable to perform his assigned
duties, shall be assigned to whatever Fire Department work he is able to perform, and his
salary for such new assignment shall be no less than that which he would be receiving if
he had continued to perform his regularly assigned duties. If no such Fire Department
work is available which such an employee is able to perform, he shall be retired on
service-connected disability pension in accordance with the applicable provisions of the
pension or retirement system under which he is covered.

4 . The Union and the Town were also parties to a separately negotiated pension agreement
(Ex. lo),  issued on December 18, 1998 as the result of an interest arbitration award and
retroactively in effect as of July 1, 1997. (Ex. 11). The pension agreement contains the following
relevant provisions:

SECTION 2.5: “Permanently and Totally Disabled” means a fireman who is physically
or mentally unable, as a result of bodily injury or disease, to engage in any regular gainful
employment or occupation for wage or profit and such disability was not the result of the
employee’s own willful misconduct and is expected to be permanent and continuous for
the remainder of his life.

SECTION 6.3: Service connected disability - A participant who becomes permanently
and totally disabled as a result of the performance of duties pertaining to his employment
with the Town of Wallingford shall be eligible to retire and receive a service connected
disability pension. The service connected disability pension shall be a monthly amount
equal to one-twelfth (l/12)  of seventy-five (75) percent of the disabled participant’s final
average salary.. . .

SECTION 14.1 This agreement shall remain in effect to June 30,2005.  Either party
wishing to amend or modify this agreement shall notify the other party by certified mail
no sooner than one hundred and eighty (180) days nor later than one hundred and twenty
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(120) days before the date of expiration of this agreement. Within fifteen (15)  days of the
receipt of such notice by either party the Town and the Union shall meet for the purposes
of negotiations for a successor agreement; in the event [no] such notice to amend or
modify is given within the periods above, the agreement shall automatically be extended
for one (1) year and such notice requirement shall be repeated.

5. As the terms of the pension agreement have been applied, participants in the pension plan
are eligible for a 75% service connected disability pension regardless of whether they are
permanently and totally disabled from all employment or are only permanently partially disabled
from working as a firefighter.

6 . During the arbitration proceedings resulting in the pension agreement, the Town sought to
amend Section 6.3 by reducing to 50 % the service connected disability pension for participants
who became permanently, partially disabled as a result of the performance of their duties. The
arbitration panel rejected the Town’s last best offer on this issue.

7 . On January 6, 1999, the parties began negotiations for a successor collective bargaining
agreement, and established ground rules for negotiations. (Ex. 5). .

8. On February 23,1999,  the Town submitted a package of issues for negotiations to the
Union (Ex. 6),  which contained issues previously submitted on February 11 as well as some new
issues. Contained in the package was Issue 29, a new issue wherein the Town proposed
amending Article 13, Section 2 of the collective bargaining agreement to read as follows:

Any employee who is injured or disabled in the performance of his duties, and who
reaches the point of maximum recovery but is unable to perform his assigned duties, may
be assigned to whatever Fire Department or Fire Marshal’s Office work he is able to
perform.. ..If no work is available which such an employee is able to perform, he shall be
retired on service-connected disability as follows:

a . an employee who becomes permanently and totally disabled so as to be
unable to engage in any regular gainful employment or occupation for
wage or profit, because of diseases contracted, exposure endured, or
injuries received in the performance of his duties as a firefighter, deputy
fire marshal or inspector, and such disability was not a result of the
employee’s own willful misconduct and is expected to be permanent and
continuous for the remainder of his life, he shall be eligible to receive a
service-connected disability pension in the amount of seventy-five (75)
percent of the employee’s final average salary.

b . An employee who becomes permanently partially disabled so as to be
unable to perform fire fighting or fire inspection work, as the case may be,
for the above-stated reasons, but which allows him to engage in other
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regular gainful employment or occupation for wage or profit;. . .shall  be
eligible to receive a service-connected disability pension in the amount
equal to fifty  (50) percent of the employee’s final average salary.

9. Town Issue 29 is identical to the Town’s last best offer to modify Section 6.3 of the
pension agreement, and was the Town’s most important issue in the negotiations.

10. Also on February 23, 1999, the Union submitted its list of issues for negotiations. (Ex.
7). Three of the Union’s issues (14, 19,27) were proposals involving pension benefits.

11. Between January 6 and June 18, 1999, the parties met for approximately ten negotiating
sessions, and were able to reduce the number of outstanding issues. However, the Union took
the position throughout these sessions that it was not required to negotiate regarding Town Issue
29 because the identical proposal had been made and rejected during the negotiations for the
pension agreement. The Town maintained the position that Town Issue 29 involved a mandatory
subject of bargaining and was therefore negotiable. I

12. On or about March 10, 1999, the Union withdrew its Issue 14, involving military time
buy-back for purposes of pension calculations. (see Ex. 8).

On or about April 29, 1999, the Union withdrew the second of its pension-related issues
t#‘;9). (See Ex. 8).

14. The Town did not withdraw Town Issue 29 at any time during the negotiations,

15. At the final negotiation session on June 18, 1999, the parties attempted to “package” the
remaining issues on the table in an effort to reach complete agreement on a successor contract.
The parties tentatively agreed on one issue, and the Town amended three issues and withdrew
eight issues. The Union then asked whether Town Issue 29 was still on the table. The Town
responded that it was, and that as it was the Town’s most important issue, it would need to be
included as part of any “packaging” of issues that might occur. After a brief caucus, the Union
returned to the table and indicated that it was refusing to negotiate any further as long as Town
Issue 29 remained on the table. The Town offered to amend its proposal on Town Issue 29, but
the Union refused to discuss that issue or any other issue. The negotiation session then ended.

16. The Union followed up on the session in a letter dated June  18, 1999 (Ex. 9),  which
stated in relevant part:

It was our intentions [sic] at this meeting for the parties to narrow the issues in an
attempt to reach a successor agreement, however, the Town continues to insist that any
package(s) reached, Town’s proposal No. 29, specifically, par. a & b...dealinp  with
pensions must be included.
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I have informed the Town’s negotiating committee on numerous occasions that
the Town’s proposal (no. 29) addresses pension matters, and that the Pension Agreement
being separate from the contract is closed.

It is our hope that the parties may continue negotiations to reach a successor
agreement, however, if the Town continues to insist that Town’s proposal No. 29 is to be
included, the Union will be forced to file a Labor Complaint, charging the Town with
“bargaining in bad faith.” (emphasis in original).

17. By letter dated July 30, 1999, the Connecticut State Board of Mediation and Arbitration
imposed binding interest arbitration on the parties (Ex. 12),  which remained pending as of the
date of the record closing in the instant matter.

CONCLUSIONS OF LAW

1. The Union did not fail to bargain in good faith by refusing to bargain about Issue 29.

2. The Town did not fail to bargain in good faith by raising Issue 29 and insisting on
bargaining about it.

DISCUSSION

In these cross complaints, each party accuses the other of engaging in bad faith bargaining
during the negotiations for a successor collective bargaining agreement. The Town asserts that
the Union blatantly refused to negotiate over a proposed modification to certain pension
provisions contained in the collective bargaining agreement, forcing the parties into binding
arbitration. The Union counters that the Town bargained in bad faith by insisting on negotiating
the pension issue, after an identical proposal had already been raised and lost by the Town in the
recently concluded negotiation of the separate pension agreement. In the alternative, the Union
asserts that the Town bargained in bad faith because it (a) withdrew Issue 29 from the table; and
(2) failed to negotiate all of the pension issues during the pension negotiations.

The Union has also moved to dismiss the Town’s complaint on the grounds that it raises
issues more properly addressed as questions of arbitrability for the interest arbitration panel. W e
disagree. The Town’s complaint alleges that the Union refused to negotiate regarding a
mandatory subject of bargaining. This allegation, once proven, would clearly constitute conduct
prohibited by the Act. Accordingly, the Labor Board has primary jurisdiction over such a
question.’

We review the issues presented in this case pursuant to the following well-established
standards:

1 We note that on July 19,2000,  the parties jointly submitted a request to the Labor Board to expedite the
issuance of this decision because it “may resolve a question of arbitrability before the SBMA Interest Arbitration
Panel.”
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The obligation to bargain in good faith requires that each party make a sincere effort to
reach agreement and to participate in negotiations to that end. This obligation requires
more than merely going through the motions of bargaining. The parties must participate
actively in the deliberations as to indicate a present intention to find a basis for
agreement. Whether a party has met its obligation to bargain in good faith is most often a
subjective determination reached following a careful examination of the totality of the
circumstances. Such a determination can be particularly difficult where an employer
manifests a “take it or leave it” attitude . . . ..[T]he obligation to bargain in good faith does
not compel either party to agree to a proposal or require the making of a concession. The
federal courts have strictly construed this language.. and have held that the acceptability
of the employer’s proposals to a union is not the test of whether the employer has
bargained in good faith.. .although  a “take it or leave it” attitude has been found to be
“indicative” of bad faith bargaining.

State of Connecticut, Decision No. 3521 at p. 22 (1997) (internal citations and quotations
omitted). The analysis described above applies equally to the Union in this case. See Corm.
Gen. Stat. 8 7-470(b).

There is no dispute that the issue of pension benefits for current employees is a
mandatory subject of bargaining. However, the Union contends that in this case, it had no
obligation to bargain over a proposed modification to the way in which disability pensions were
to be calculated because, in effect, the Town was estopped from raising an issue in contract
negotiations identical to that which had already been raised and lost during the pension
negotiations. The problem with the Union’s theory in this regard is two-fold: (1) the collective
bargaining agreement itself contains specific language addressing disability pensions; and (2) the
record does not contain any evidence to support the Union’s claim that the Town had waived its
right to raise the issue in contract negotiations by putting forth a proposal on it in pension
negotiations.

The Town’s admittedly identical proposals sought to create a distinction between
permanently injured employees who could not work as fire fighters and permanently injured
employees who were unable to engage in any employment whatsoever. The Pension Agreement
provides for a service-connected disability pension for any fire fighter “permanently and totally
disabled,” defined in the Agreement as “unable, as a result of bodily injury or disease, to engage
in any regular gainful employment.” (Exs. 10, 11). On its face, this Agreement would not
provide pension benefits to any fire fighter whose illness or injury prevented the performance of
fire fighting duties but permitted the performance of other types of work. The pension benefit
available to the bargaining unit has been expanded as a result of the language contained in the
collective bargaining agreement, Article 13, Section 2, which states:

Any employee who is injured or disabled in the performance of his duties, and who
reaches the point of maximum recovery but is unable to perform his assigned duties, shall
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be assigned to whatever Fire Department work he is able to perform, and his salary for
such new assignment shall be no less than that which he would be receiving if he had
continued to perform his regularly assigned duties. If no such Fire Department work is
available which such an employee is able to perform, he shall be retired on service-
connected disability pension in accordance with the applicable provisions of the pension
or retirement system under which he is covered.

Under this language, an injured employee who is only unable to perform fire fighting work is
entitled to the full service-connected disability pension, despite the fact that such an employee
would not otherwise satisfy  the definition of “disabled” contained in the Pension Agreement.

The Union urges us to find that as a result of the Town opting to address the disability
pension issue during the pension negotiations, the Town was precluded until 2005 from raising
the issue again in any forum. The Union’s argument fails to consider the existence of specific
language in the collective bargaining agreement, language which expands the benefit provided in
the Pension Agreement. The two documents stand separately, each proyiding certain benefits.
The Pension Agreement is not incorporated by reference into the collective bargaining
agreement, nor does the Pension Agreement purport to resolve all pension-related issues, as is
evidenced by the existence of Article 13, Section 2 in the contract. As such, in this somewhat
unique situation, the Pension Agreement on its face permits a service-connected disability
pension to be awarded only to an injured employee who is not capable of performing any work,
while the language contained in the collective bargaining agreement allows a disability pension
to be awarded to an employee who is merely disabled from fire fighting. These are clear and
distinct benefits arising from two different sources and were created as such by these parties.

There is also nothing on this record to indicate that the Town agreed, either expressly or
by implication, that it would not raise the disability issue again in contract negotiations. There is
no evidence to support the Union’s contention that all pension issues were resolved as a result of
the arbitration proceeding resulting in the successor pension agreement.* Under these
circumstances, we conclude that the Town had the right to place Issue 29 on the table during the
negotiations for a successor collective bargaining agreement, since the proposal involved a
mandatory subject of bargaining and was a proposed modification of an existing contractual
benefit.

The Union further argues that the Town bargained in bad faith by insisting that any
discussion of “packaging” the issues must include Issue 29. “We do not find the making of a
package proposal to be aper  se violation of the Act.” Town of Groton, Decision No. 3778
(2000),  appealpending. In addition, although “[i]t  is sometimes a close question of bad faith
bargaining when a party conditions reaching agreement upon withdrawal or acceptance of a
proposal by the other party,” City of Milford, Decision No. 2465 (1986), the record reveals that
the Town was willing to modify its proposal on Issue 29. The Town did not have a “take it or

2 In this regard, we note that the Union made at least three proposals involving pension benefits, at least one
of which was still on the table on June 18, 1999.
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leave it” approach in these negotiations, although it was adamant in its position that Issue 29 was
negotiable. As noted above, the Town did not bargain in bad faith by insisting that Issue 29
remain open for discussion. Accordingly, its inclusion of Issue 29 in the “package” did not
violate the Act.

Finally, we find no support on this record for the Union’s claim that the Town withdrew
Issue 29 at some point prior to the June 18 negotiation session. The Town’s Chief Negotiator
consistently testified that the issue remained on the table throughout the negotiations, in contrast
to the Union witnesses’ vague and contradictory testimony that it was withdrawn. As a result, we
dismiss in its entirety the Union’s complaint against the Town.

We now turn to the allegations raised in the Town’s complaint, and in so doing consider
the totality of the Union’s conduct in these negotiations to determine whether its refusal to
bargain over the mandatory subject of pensions violated the Act. Under normal circumstances, a
party who refuses to negotiate regarding a mandatory subject commits a practice prohibited by
the Act. In this case, however, the Union clearly believed that the Town was not justified in
pursuing an identical issue in contract negotiations that it had just been unsuccessful in obtaining
in the pension negotiations. The Union maintains that its conduct inthis regard was merely an
“adamant insistence” on its bargaining position, and cannot support a finding that it bargained in
bad faith. We agree.

The Union had the right to take the position that Issue 29 was an improper subject of
bargaining under the particular circumstances of this case. The Union communicated this
position to the Town throughout the ten productive negotiation sessions which occurred On June
18, the parties planned to “package” the remaining issues in an effort to wrap up the contract.
When it realized that Issue 29 was an integral part of the package as far as the Town was
concerned, the Union in effect declared impasse in the negotiations, because it would not alter its
position that it did not have to bargain about Issue 29. Thereafter, both parties submitted their
claims to this Board. Although we have now determined that the Town’s position was correct,
neither party’s position was so farfetched as to constitute bad faith bargaining. Under these
circumstances, this conduct was not violative of the Act; the Union had the right to insist on its
good faith position that it had already negotiated the issue in full, by virtue of the prior pension
negotiations.

The circumstances of this case are akin to those in Shepaug Valley  Regional School
Districl#12,  Decision No. 3722 (1999). In that case, the Union inadvertently did not include a
wage proposal in its package of issues submitted to the employer. Although the employer
realized immediately that no wage proposals were included, it chose to wait until the cut-off date
for new issues established by the ground rules had expired before raising the issue with the
Union. The employer then claimed that it was not required to bargain about wages. The Union
responded that it would not bargain about any issue until the employer agreed to accept the
Union’s wage proposals for bargaining. Although finding the Union’s remark troubling, the
Labor Board concluded that the Union did not bargain in bad faith by uttering a comment in
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frustration during a difficult negotiation, where the totality of the circumstances and the record
evidence demonstrated that Union in fact had continued to bargain and to reach agreement on
other issues.

In this case, the Union’s refusal to discuss any issues on or after June 18 as long as Issue
29 was on the table was based on a good faith belief that Issue 29 was already negotiated. A
number of issues were resolved by the parties prior to that date. We conclude that the Union did
not bargain in bad faith by maintaining its position that Issue 29 was not negotiable. Having now
resolved that issue, it is incumbent on the Union to bargain about Issue 29. However, up to this
time, the Union’s conduct was not violative of the Act. Both complaints are dismissed.

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act it is hereby

ORDERED that the complaints filed herein be, and the same hereby are, DISMISSED,

CONNECTICUT STATE BOARD OF LABOR RELATIONS

Wendella  A. Battev
Wendella  A. Battey
Chairman

Patricia V. Low
Patricia  V. Low
Board Member

Thomas C. Watson
Thomas C. Watson
Alternate Board Member



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 29th day of
September, 2000 to the following:

Attorney Dennis G. Ciccarillo
Eisenberg, Anderson, Michalik & Lynch
P.O. Box 2950
136 West Main Street
New Britain, Connecticut 06050

Attorney Daniel Hunsberger
Vice President, UPFFA of CT
35 Glen Hollow Drive
Monroe, Connecticut 06468

Louis P. DeMici
Secretary/Staff Representative
Uniformed Professional Fire Fighters
Association of Connecticut
17 Flintlock Drive
Danbury, Connecticut 068 10

Terrance P. Sullivan, Personnel Director
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Connecticut 06492

F LABOR RELATIONS

10


