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DECISION AND DISMISSAL OF COMPLAINTS 

On January 21, 1999, Local 1716, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint (MPP-20,568) with the Connecticut State Board of Labor Relations (the Labor 
Board), alleging that the City of Hartford (the City) had violated the Municipal Employee 
Relations Act (the Act) by unilaterally changing a past practice where bargaining unit members 
were permitted to leave work early upon the completion of their scheduled duties, without loss of 
pay. On March 26, 1999, the Union filed a second complaint (MPP-20,748), essentially making 
the same allegations. The cases were consolidated. 

After the requisite preliminary steps had been taken, the parties came before the Labor 
Board for a hearing on October 25, 1999. Both parties were represented, and were allowed to 
present evidence, examine and cross examine witnesses, and make argument. The parties 
submitted post hearing briefs on March 27, 2000. 

On the basis of the entire record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaints. 

FINDINGS OF FACT 

1. The City is a municipal employer within the meaning of the Act. 



2. The Union is an employee organization within the meaning of the Act, and at all material 
times has represented a unit of sanitation workers employed in the Department of Public Works. 

3. The Union and the City are parties to a collective bargaining agreement in effect from 
July 1, 1996 through June 30, 1999 (Ex. 2), which contains the following relevant provisions: 

ARTICLE III

PRIOR RIGHTS AND BENEFITS


SECTION 3.0 

Nothing in this Agreement shall be construed as abridging any right or benefit 
that employees have enjoyed heretofore, provided such right or benefit is not superseded 
by the terms of this Agreement. This provision shall not preclude the right of the City 
Manager to make reasonable changes in any unreasonable prior right or benefit provided 
that the Union shall have access to the grievance procedure. Before any changes are 
made the City will discuss such changes with the Union Negotiating Committee. 

ARTICLE VII 
THE PAY PLAN 

*** 

SECTION 7.3 ADMINISTRATION 
*** 

I. Overtime: Time and one-half the employee’s regular hourly rate of pay 
shall be paid once for work under any of the following conditions: 

1. All work performed in excess of 8 hours in any work day. 
2. All work performed in excess of 40 hours in any work week. 
3. All work performed before or after any scheduled work shift 

regardless of the number of hours worked during the day or during the week; 
provided, however, that employees on a scheduled 7-hour day shall receive 
straight time for the eighth hour and time and one-half thereafter… 
*** 

9. An employee may be required to work overtime where no other 
suitable employee is willing or practicably available and the employee has no 
justifiable excuse, provided that the overtime is authorized by the Department 
Head. 

In the event there exists an emergent circumstance which requires 
additional employees to work overtime, the department may require, at its 
discretion, that the least senior employees in the affected classifications work the 
overtime. Emergent circumstance is defined as one in which the health, safety or 
welfare of the City or its residents is involved or where there is a clear 
commitment that the City perform. 
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ARTICLE X

HOURS OF WORK, LEAVES OF ABSENCE, HOLIDAYS


…Exceptions to the above [normal hours] are shown in Appendix D, provided the City 
shall have the right to change the exceptions to normal shifts 

APPENDIX D

SHIFT EXCEPTIONS


***

Refuse Collection: 

6:30 a.m. – 3:00 p.m.	 Assistant Sanitation Section Leader 
Sanitation Laborer 

ARTICLE XIII 
GRIEVANCE PROCEDURE 

SECTION 13.0 
*** 

Step 4….. Failure of either party to insist upon compliance with any provisions of 
the Agreement at any given time or times under any given set or sets of 
circumstances shall not operate to waive or modify such provisions, or in any 
manner whatsoever to render it unenforceable, as to any other time or times or as 
to any other occurrence or occurrences, whether the circumstances are, or are not, 
the same… 

4. The City is divided into three zones for purposes of refuse collection, referred to as the 
east, west and central zones. (Ex. 4). Sanitation routes are assigned by zone on a Monday 
through Friday schedule. 

5. For approximately twenty to thirty years prior to the filing of the instant complaints, 
sanitation employees worked subject to an “incentive program” whereby they were permitted to 
leave work upon the completion of their assigned routes. For example, if employees assigned to 
the east zone finished collecting all of the refuse in that zone, they were permitted to leave work 
as soon as they were finished and were paid for a full eight hours of work. In the event that the 
refuse in another zone was not going to be picked up on schedule (due to employee absence or 
equipment break down), the employees who finished early were provided the opportunity to 
volunteer to work in the other zone(s) on an overtime basis, in addition to receiving their full 
eight hours of straight time pay, even if such work commenced prior to the end of their regularly 
scheduled work day. 
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6. In approximately 1992, the City began to mount plows on the sanitation trucks to assist in 
snow removal as necessary, after the refuse collection for the day was completed. From 1992 to 
January of 1999, sanitation employees could volunteer for snow removal duties on a seniority 
basis, and were paid at overtime rates for any such work, even if such work commenced prior to 
the end of their regularly scheduled work day. 

7. On January 5, 1999, the Director of Public Works issued a memo titled “Operations and 
Work Hours for Waste Collection” (Ex. 5), which provided in relevant part as follows: 

In order to ensure there is a clear understanding of the work hours that apply to the waste 
collection sections, the following directions are furnished. You are to ensure they are 
understood by all supervisors and employees. In accordance with the union contract, the 
work hours for waste collection are 6:30 A.M. to 3:00 P.M. as stated in the 1716 contract 
(Appendix D), on days when trash, recyclables and bulky waste collections are scheduled 
(Monday through Friday and on Saturday when there is a scheduled holiday during the 
week). 

All drivers should be out of the Public Works Yard by 7:00 A.M. unless there is an 
equipment problem. Based upon operational needs to complete routes, trucks and crews 
that have completed their original routes may be assigned to assist with the completion of 
other routes. Upon completion of the routes, all drivers will dump whatever load has 
been collected and return to the Yard with an empty truck. Upon return to the Yard, each 
vehicle will be refueled and all vehicle maintenance checks and services completed. 
Vehicles will be cleaned of all visible trash. Trash will be disposed of properly. Once all 
routes and the above items are completed satisfactorily, will an early release be 
authorized, however no early release will occur prior to 2:00 P.M.. At no time will 
drivers and crews be released early until the supervisor is assured that all routes for that 
day, truck clean-up and maintenance functions have been completed. 

In the event of an emergency or notification by the Chief of Street Services that Waste & 
Recycling equipment and operators are needed for snow removal operations, operators 
will remain on duty. The equipment that has been modified for snow removal operations 
will be, upon return to the Yard, reassigned to the control and supervision of the Street 
Services Branch. . . 

All employees that complete their regularly scheduled duties but are, upon return to the 
Yard, reassigned to complete other Waste & Recycling duties or are reassigned to Street 
Services for snow removal operations will remain on duty at regular time until the end of 
the regular duty day, 3:00 P.M. Once an employee has completed the regular eight hours 
of the duty day, all hours worked after that time will be paid at the overtime rate as 
specified in their respective union agreement. 

8. On March 3, 1999, the Director of Public Works clarified his January 5 memo (Ex. 6), in 
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relevant part as follows: 

With regard to the incentive program, “route” is defined as the entire collection for that 
day. Any other use of the term “route” is used to clarify one’s assigned area of 
responsibility. 

9. As a result of these memos, sanitation employees were only allowed to leave work prior 
to 3:00 p.m. (2:30 p.m. if they had not taken a lunch break) when it was determined that no other 
zone would require assistance to finish on time. When another zone required assistance, 
sanitation workers were reassigned by their supervisors and did not receive overtime for any 
such work that occurred prior to the end of the regularly scheduled eight hour work day. 

10. On two or three occasions after the issuance of the memos, sanitation workers who 
finished their assigned duties early were reassigned, upon their return to the Yard, to mount 
snow plows on the sanitation trucks and to wait until 3:00 p.m. (2:30 p.m. if they had not taken a 
lunch break) to see whether they would be required to work overtime on snow removal. The 
reassigned sanitation employees received straight time pay for this work until 3:00 p.m. 

CONCLUSIONS OF LAW 

1. The Act prohibits a municipal employer from making unilateral changes to major terms 
and conditions of employment involving mandatory subjects of bargaining, regardless of 
whether the terms and conditions arise from the contract or from past practice, unless the 
employer proves an adequate defense, such as the existence of a contract provision which 
permits the employer’s action. 

2. Although the City did unilaterally change an existing past practice by reassigning 
sanitation employees to other zones and work duties prior to the scheduled end of their shift and 
paying them straight time for this work, the contract language setting forth the hours of work and 
overtime provisions allowed the City’s unilateral action. 

DISCUSSION 

In both of its complaints, the Union alleges that the City violated the Act when it 
unilaterally changed the “incentive program” for sanitation employees, by which the employees 
were permitted to leave early upon completion of their assigned routes without suffering a loss in 
pay and were paid overtime if they volunteered to complete the remainder of their shifts in 
another zone or to work on snow removal. The City defends on the basis of the existing contract 
language, and also argues that the practice was not changed. 

It is well settled that an employer may not unilaterally change major terms and conditions 
of employment involving mandatory subjects of bargaining, regardless of whether the terms and 
conditions arise from the contract or from past practice, unless the employer proves an adequate 
defense. NLRB v. Katz, 369 U.S. 736 (1962); Newington Board of Education, Decision No. 
1116 (1970); State of Connecticut, Dept. Of Correction, Decision No. 2729 (1989); City of 
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Bridgeport/W.P.C.A., Decision No. 2940 (1991). It is equally well settled that a contract clause 
permitting the employer’s action provides an adequate defense. Newington Board of 
Education, Decision No. 1116 (1973). 

In the present case, the parties don’t dispute the fact that an incentive program involving 
early release for sanitation employees has existed for many years, nor do the parties disagree that 
as implemented, that program did in fact result in the payment of overtime to employees who 
finished their assigned shift in another zone or who performed snow removal duties prior to 3:00 
p.m. Nonetheless, the City contends that it retains the right to enforce the existing contract 
language setting forth hours of work and when overtime is to be paid. We agree. 

The contract clearly establishes a duly negotiated work schedule for the sanitation 
employees (6:30 a.m to 3:00 p.m., Monday through Friday) and provides for overtime only after 
an employee has worked eight hours in a day. The incentive program as applied prior to January 
of 1999 effectively reduced the regularly scheduled work day for sanitation employees, and 
provided overtime opportunities that were not in conformity with the contract. Although the 
City did not enforce the contract language prior to January of 1999, there is nothing on this 
record to indicate that the City waived its right to do so at any time. An employer “has the right 
to revert to the format embodied in the Contract.” Town of West Hartford, Decision No. 2484 
(1986). In addition, the language in Article III of this contract contemplates the City’s right to 
rely on any contract language which supersedes a past practice. See Ex.2. 

This case is akin to the circumstances presented in Town of East Windsor, Decision No. 
2334 (1984). In that case, the contract provided that the regular work week was forty hours per 
week, Monday through Friday, and the regular work day was from 7:00 a.m. to 3:30 p.m.. For 
approximately seven years, a bargaining unit employee had been permitted to work an 
alternative schedule. The employer unilaterally required the employee to work the schedule 
embodied in the contract. The Labor Board concluded that a fixed past practice of an alternative 
work schedule had indeed existed, but that the Union relinquished any rights it may have had to 
rely on the practice by agreeing to the contract provisions setting forth a different regular work 
day and week. See also Town of Wilton, Decision No. 2219-A (1984) (“Although the Wilton 
Fire Department had worked since 1979 on a 24-hour schedule, the collective bargaining 
agreement between the Union and the Town still provided for a three on, three off schedule. 
Normally, such a provision in the contract would entitle the Town to revert to the contract 
clause.”). 

In this case, we reach the same conclusion. A past practice has long existed, but that 
practice is at odds with clear contract language. By issuing the memos in early 1999, the City 
was merely seeking to enforce that language. The parties bargained for an eight hour work day, 
and the City is entitled to enforce that contractual provision by reassigning employees who have 
finished their assigned tasks early to perform related work within their job description. 

The City also argues that the incentive program was not changed in early 1999. The City 
describes the incentive as follows: “The incentive was that if the route, i.e., the garbage 
collection for [any given day] in the East, Central and West districts, was completed to the 
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satisfaction of the supervisors, the sanitation employees could leave prior to 2:30 p.m. and they 
would be paid for the full eight hours.” City’s brief at 6. Based on this description, the City 
claims that the 1999 memos simply provided guidelines as to the proper manner in which the 
incentive program was to be applied, because the sanitation supervisors had improperly 
approved overtime prior to the end of the eight hour work day. Based on our decision that the 
contract permitted the City’s unilateral action in this case, it is not necessary for us to 
conclusively address the City’s claim that the practice had not in fact been changed. However, it 
is unlikely that we would agree with the City that the practice was unchanged. Sanitation 
employees had long been receiving overtime pay for time worked in other zones prior to the end 
of their regularly scheduled work day, and after the memos were issued, only received straight 
time pay for the same work. The City argues that because said overtime payments resulted from 
the supervisors’ unauthorized application of the incentive program, it cannot be considered a 
binding and fixed past practice. Given the length of time (approximately twenty to thirty years) 
that such practice had been in existence, we find it difficult to accept the City’s argument that it 
was unaware of its supervisors’ actions and did not implicitly authorize the practice. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaints filed herein be, and the same hereby are, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

Wendella A. Battey 
Wendella A. Battey 
Chairman 

Patricia V. Low 
Patricia V. Low 
Board Member 

Thomas C. Watson 
Thomas C. Watson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th day of 
September, 2000 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Ivan Ramos

City of Hartford

550 Main Street

Hartford, Connecticut 06103


Charles E. Lombard, Staff Representative

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


Saundra Kee Borges, City Manager

City of Hartford

550 Main Street

Hartford, Connecticut 06103


Attorney Susan Creamer

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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