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DECISION AND ORDER AND DISMISSAL OF COMPLAINT 

On August 7, 1998, Local Union 9411, United Steelworkers of America (the 
Union) filed a complaint (MPP-20,207), amended on August 20, 1998, with the 
Connecticut State Board of Labor Relations (the Labor Board), alleging that the Town of 
Groton (the Town) had failed to bargain in good faith in violation of the Municipal 
Employee Relations Act (the Act). On September 23, 1998, the Town filed a complaint 
(MEPP-20,313) alleging that the Union had failed to bargain in good faith. The two 
complaints were consolidated for hearing. 

After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for hearing on May 26 and 27 and September 8, 1999 at which both parties 
appeared, were represented by counsel and were given full opportunity to adduce 
evidence, to examine and cross-examine witnesses and to make argument. Both parties 
filed post-hearing briefs and reply briefs, the last of which was received on December 27, 
1999. 

Based upon the entire record before us, we make the following findings of fact 
and conclusions of law, and we issue the following order. 



FINDINGS OF FACT


1. The Town is an employer within the meaning of Act. 

2. The Union is an employee organization within the meaning of the Act and at all 
times material was the exclusive collective bargaining representative of all hourly rated 
employees in the relevant divisions of the Town’s Public Works Department. 

3. The Town and the Union were parties to a collective bargaining agreement (Ex. 6) 
which expired on June 30, 1996. 

4. After protracted negotiations for a successor contract, the matter was submitted to 
the Connecticut State Board of Mediation and Arbitration (SBMA) for interest 
arbitration. While that proceeding was pending, the parties agreed on the terms of a new 
collective bargaining agreement (Ex. 8B) to be effective from July 1, 1996 to June 30, 
1999. This agreement was ratified by both parties in January, 1998. 

5. One of the issues in the negotiations for a successor agreement was the creation of 
a new job title of Maintainer to assume some of the less skilled work being performed by 
the higher paid job classifications of Equipment Operator and Groundskeeper. During 
the negotiations, the Town gave the Union a written statement that it “has no plans to 
reduce the current number of Groundskeepers and Equipment Operators other than by 
attrition.” (Ex. 29). 

6. On November 5, 1997, the Town entered a lease agreement with the Southeastern 
Connecticut Regional Resources Recovery Authority (SCRRRA) (Ex. 35) which 
provided that SCRRRA would take over ownership of all the buildings and equipment 
associated with the Town’s resource recovery operation and run the resource recovery 
operation formerly run by the Town. The agreement provided that the SCRRRA would 
control the entire operation including weighing of trucks at the Groton landfill, resulting 
in the elimination of the bargaining unit Weighmaster job. This agreement was not 
provided to the Union until April, 1998. 

7. On March 13, 1998, the Town Manager submitted a recommended budget to the 
Town Council which proposed “privatization” of bargaining unit custodial and certain 
groundskeeping functions and the elimination of bulky waste pickup. (Ex. 37 (A-37) at 
page ix). At this time, the Town Director of Administration, Douglas Ackerman 
(Ackerman) sent a letter via facsimile (Ex. 9) to Lowell Alexander (Alexander), the 
Union’s Staff Representative, informing him that the proposed budget contemplated the 
contracting out of four custodian positions and certain lawn mowing operations which 
would result in the loss of two Groundskeeper positions. In addition, six other 
Equipment Operators and one Weighmaster job would be eliminated in the bulky waste 
and water pollution control authority operations. In this letter, the Town offered to 
bargain on the subject of the impact of these proposed changes. 
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8. On March 19, 1998, Local Union President Thomas Fontaine (Fontaine) sent 
Ackerman a letter (Ex. 10) demanding bargaining on the decision to subcontract the 
custodial and groundskeeping work, asserting that effects bargaining would be premature 
since decision bargaining might make effects bargaining unnecessary. Fontaine also 
demanded decision and effects bargaining regarding the elimination of the Equipment 
Operator positions at the water pollution control facility, and effects bargaining regarding 
the elimination of the bulky waste operation. Fontaine requested extensive information 
relevant to decision and effects bargaining on these subjects. 

9. The parties began negotiations on the subject of the proposed subcontracting on 
March 26, 1998. The Town did not have the information requested by the Union at the 
time of this meeting, and it would not take a position as to its willingness to engage in 
decision bargaining. 

10. Shortly after this meeting, Fontaine wrote to Ackerman to request again the 
information he thought necessary to prepare proposals. (Ex. 11). 

11. Another meeting was held on April 6, 1998 at which the Town supplied the Union 
with information regarding proposed savings from subcontracting the mowing and 
custodial operations. The Town estimated the cost of mowing using bargaining unit 
employees to be $153,000. Although the Town had not obtained bids at this time, it 
estimated the contractor’s charge to be between $100,000 and $133,000 (Ex. 32). The 
Union contended that certain portions of the in-house cost calculations were excessive 
and that the cost estimates were unreliable; it demanded more reliable cost information. 
As it turned out, when the Town put the mowing work out to bid in the spring of 1998, 
the only bid received was far in excess of the cost of doing this work with bargaining unit 
employees. 

12. At the April 6, 1998 meeting, the Town also provided cost estimates for 
contracted custodial services. Ackerman was unable to answer a number of questions the 
Union raised about the cost estimates he had presented. 

13. On April 13, 1998, the Union requested by letter (Ex. 13) that the Town make 
someone available who could explain the cost estimates. The Union also noted that the 
Town had not furnished much of the information requested and then asked for additional 
information, including the SCRRRA contract. 

14. On April 16, 1998, the Town made a written response to the Union’s information 
request. (See Exs. 14 and 37). The Town initially denied the Union’s request that 
Fontaine be given time off to review the information the Town had supplied, but 
subsequently granted him time off to review the information and to prepare a counter 
proposal. (Ex. 21). The Town further advised the Union: 

The Town agrees to bargain over proposed subcontracting as provided under 
Section 21.3E of the collective bargaining agreement. It is unclear whether 
this section requires “effects” or “decision” bargaining or both. However, the 
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Town will not agree to defer effects bargaining until a decision is reached 
regarding the subcontracting. Effects (impact) bargaining should begin as 
soon as possible on the following proposed subcontracting of 
[custodial/cleaning services and certain mowing operations]. (Ex. 14). 

In this letter, the Town requested proposals from the Union. 

15. Section 21.3E of the collective bargaining agreement (Ex. 8B) provides: 

In the interpretation of this Agreement, the Town has and shall continue to 
retain, whether exercised or not, all of the rights, powers and authority had by 
it, and except where such rights, powers, and authority are specifically 
relinquished, abridged or limited by the provisions of this Agreement, it shall 
have the sole responsibility and prerogative of management of the affairs of 
the Town and direction of the working forces, including but not limited to, 
the following: 

* * * 

E. To establish contracts or subcontracts for municipal operations, provided 
that this right shall not be used for the purposes or intention of undermining 
the Union or of discriminating against its members. All work customarily 
performed by the employees of the bargaining unit shall continue to be so 
performed except as hereinafter provided. 

The Town agrees to inform the Union in writing of any proposed 
subcontracting or contracting of municipal services involving bargaining unit 
work and agrees to negotiate with the Union over any proposed contracting 
or subcontracting which would result in a reduction of force among the 
bargaining unit or the dislocation of bargaining unit employees or result in a 
reduction in the average normal overtime hours of bargaining unit employees 
within a division by (10%) or more. Average normal overtime shall be 
computed over the immediately preceding two years. 

Negotiations over the proposed subcontracting shall promptly take place in 
accordance with the provision of the Municipal Employee Relations Act and 
the first meeting shall be held within ten (10) business days of the Town’s 
notification to the Union. 

16. In the course of several additional negotiating sessions between April, 1998 and 
June, 1998, the Town supplied the information the Union had requested. However, the 
Town did not supply the Union with a copy of a memorandum written in February 1998 
by the Director of Public works detailing proposals to subcontract the custodial work and 
to eliminate the bulky waste pickup and describing the ramifications of those proposals. 
(Ex. 34). The information supplied to the Union showed that the 39% of payroll benefit 
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cost the Town had earlier provided was erroneous. The actual benefit cost was 31% of 
payroll. 

17. The Union raised other objections to the Town’s calculations of cost. For 
example, it pointed out that the custodians also provided security services at the Town 
Hall which would have to be provided by a contractor at additional cost. 

18. In the course of these meetings, the Town received the bid for mowing services 
which was substantially in excess of the estimated cost. It decided not to contract out this 
work at the time. 

19. The Union took the position that it could not submit a counterproposal until the 
bids came in showing the actual costs to subcontract the custodial work. 

20. The Town supplied the Union with the bids for the custodial work when they 
were received in June, 1998. 

21. At one meeting, Ackerman told the Union that he wished to make an off-the 
record proposal that would save the jobs of all the employees. However, he insisted that 
the Union agree that the Town had the right to subcontract. When the Union refused to 
agree to this, Ackerman did not make the proposal. 

22. At a meeting held on June 8, 1998, Ackerman said that if the negotiations were 
not successful, it would be necessary to submit the dispute to mediation and interest 
arbitration. He said also that no action would be taken until the arbitration proceedings 
had been completed. 

23. The last meeting was held on June 29, 1998. Ackerman presented a 
memorandum (Ex. 18) and requested a “yes” or “no” response from the Union. 

The memorandum stated in part: 

•	 The Groundskeeper position eliminated in the budget will be restored as a 
Maintainer, effective July 1, 1998. 

•	 The vacated Painter position which is grandfathered under the current 
collective bargaining agreement will be filled as a Maintainer. 

•	 An additional Maintainer position will be created in Highway to be filled 
by Andria Giguere, thereby avoiding a layoff. Her current rate of pay 
will be retained until her next step increase, which will then be 
determined from the Maintainer pay scale. 

•	 The Town intends to re-bid for mowing operations in late Fall, 1998. The 
Bulky Waste pick-up service will continue at least until January, 1999 
and will be included in the overall evaluation of the Town’s solid waste 
program. The Town will agree that if the elimination or subcontracting of 
mowing operations or bulky waste pick-up results in the elimination of 
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bargaining unit positions, the Town will not lay-off affected employees 
with any reduction in force taking place through attrition. 
In consideration for the above the Union would agree to the following: 

•	 The proposed elimination of four (4) Custodian positions and the right of 
the Town [to] subcontract for custodial services per the Invitation to Bid 
for Professional Custodial Services Bid No. 98-46 and Guard Services at 
Town Hall, Bid Number 98-54. 

•	 The proposed elimination of a Weighmaster position and the right of the 
Town to subcontract for weighing operations per the lease with SCRRRA 
dated November 5, 1997. 

• The elimination of the Solid Waste Inspector at the Landfill. 
•	 If it is determined to be economically feasible, the right of the Town to 

subcontract for certain mowing operations and/or bulky waste pick-up, 
provided that no bargaining unit employees is laid off as provided in the 
proceeding [sic] paragraph. 

•	 To withdraw without precedent or prejudice grievances 98-08, 98-09, 98-
10, 98-13 and 98-17. 

The above would be a full and complete settlement of all outstanding issues 
related to the decision and impact of the proposed elimination of positions 
and subcontracting as proposed in my March 11, 1998 letter to Lowell 
Alexander with the only changes being, as noted above, the elimination of the 
Solid Waste Inspector in lieu of an Equipment Operator-Solid Waste and the 
restoration of a Groundskeeper position as a Maintainer. 

I know the Union will give the above proposal serious consideration. I await 
your response on or before June 30, 1998. 

24. The Union did not accept the proposal (Ex. 18) and no further negotiation meetings 
were held. 

25. Five days later, the Union responded in a memorandum (Ex. 20) which stated in 
part: 

Turning finally to the substance of your proposal, it does contain elements 
which represent progress. Unfortunately, by presenting it as an all-or-nothing 
package, you seem to be precluding any bargaining over that package. There 
are items in your proposal which would provide the basis for further 
discussions. However, we most emphatically do not agree to your ground 
rules. If you plan to insist that the Union acquiesce in your unilaterally 
imposed all-or-nothing approach, then progress will not be possible and your 
prediction of impasse may be fulfilled. However, we find it particularly 
ironic that you declare impasse at the same time as you make new proposals. 
In addition, to accept your proposal, we would be forced to agree in advance 
that the Town has the right to make future changes that it does not now plan 
to make. Thus, while you express an interest in bargaining over the effects of 
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subcontracting, you have submitted an effects proposal which is conditioned 
on the Union’s waiver of the right to bargain over future changes. This 
approach makes bargaining next to impossible. 

26. Ackerman responded in writing (Ex. 21) and specifically requested a counter -
proposal from the Union. He indicated that negotiations were at impasse. 

27. Alexander responded (Ex. 22) that he did not believe that the parties were at 
impasse and indicated that the Union would be submitting a proposal. 

28. The Town wrote back that it would not meet with the Union unless it submitted a 
proposal prior to the meeting. (Ex. 23). On August 7, 1998, Ackerman wrote that the 
Town intended to go forward with the subcontracting of custodial services and offered to 
transfer the four custodians to vacant positions. He concluded by stating that, “In the 
absence of a written response by August 14, 1998, the offer is withdrawn and the Town 
will pursue all available remedies.” (Ex. 24). 

29. By letter dated August 24, 1998 (Ex. 25), Alexander offered to resume 
negotiations. 

30. On June 2, 1998, the Town had requested arbitration of the dispute by the SBMA. 
For some reason, the SBMA did not receive this request until August 19, 1998. The 
Town selected its panel members and submitted the requested affidavit. (See Exs. 42, 43, 
and 44) The Union refused to submit its affidavit, claiming that since it had filed a 
complaint with the Labor Board alleging that the Town had failed to bargain in good 
faith, it would be premature to start the arbitration process. (Ex. 45). 

31. The Town implemented its subcontracting proposal on September 28, 1998. (Ex. 
39). 

32. On March 20 and April 21, 1998 the Union submitted grievances (Ex. 40) 
regarding the proposed subcontracting. After they were denied by the Town, the Union 
submitted them to the American Arbitration Association for arbitration. An Award was 
rendered on December 21, 19991 (Ex. 46) in which arbitrator J. Larry Foy concluded that 
the Town had not violated the collective bargaining agreement by “eliminating the 
following bargaining unit positions: One Weighmaster at the landfill and/or four 
custodians and/or by contracting out the work of said positions” and “by assigning the 
duties of Equipment Operators at the Water Pollution Control Facility to Operators.” In 
so concluding, Arbitrator Foy stated: 

The question of whether the Town actually negotiated the decision of 
whether or not to contract out is beyond my authority. The language of 
the third paragraph of section 21.38 commits the parties to negotiate “in 
accordance with the provisions of the Municipal Employee Relations 
Act.” Since the parties committed themselves to comply with the 

1 The Labor Board took administrative notice of the award. 
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substantive provisions of the MERA in the negotiation it is difficult to 
believe that they intended to deprive the SBLR of the exclusive 
jurisdiction over whether such statutory provisions were complied with 
and to instead commit such questions to a grievance arbitrator. Indeed, 
one might plausibly argue that if this were the parties’ intent, it would be 
unenforceable. Second, it is perfectly within the CSBLR’s jurisdiction to 
decide in a prohibited practice case involving alleged bad faith bargaining 
whether or not a party has refused to negotiate over subject matter which 
falls within the scope of a formal reopener provision of a collective 
bargaining agreement. Such questions are statutory matters and ordinarily 
are not fodder for grievance arbitration. In sum, although Ackerman’s 
March 11, 1998 letter suggests that the Town might not negotiate the 
decision of whether or not to contract out, the question of whether the 
Town actually did negotiate over that subject requires an evaluation of the 
bargaining which took place between the parties. That is a matter which is 
within the exclusive jurisdiction of the CSBLR. 

For the reasons discussed above, I cannot find a violation of 
Section 21.3E based on Ackerman’s March 11, 1998 letter standing alone. 

CONCLUSIONS OF LAW 

1. The decision to close part of an employer’s operation for purely economic reasons 
is not a mandatory subject of bargaining. 

2. The decision to subcontract bargaining unit work is a mandatory subject of 
bargaining. 
3. The Town was not obligated to bargain about its decision to exit the resource 
recovery operation and eliminate the Weighmaster position. The Town was obligated to 
bargain about the effects of that decision. 

4. The Town was obligated to bargain about its decision to subcontract bargaining 
unit work custodial work. 

5. Whether or not a party has bargained in good faith is to be determined by the 
totality of the circumstances, except for per se violations of the Act. 

6. The Town failed to bargain in good faith and violated the Act when it proposed 
replacing a groundskeeper with a Maintainer after giving assurances in contract 
negotiations that it would do so only by attrition. 

7. The Town failed to bargain in good faith when it failed to provide the Union with 
a copy of the February 28, 1998 memorandum written by the Director of Public Works 
detailing the proposed subcontracting of custodial work and the elimination of the bulky 
waste pickup. 
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8. The Town failed to bargain in good faith when it failed to inform the Union of its 
contract with SCRRA or to provide the Union with a copy of the contract. 

9. The Town did not fail to bargain in good faith with regard to its furnishing the 
remainder of the requested information. 

10. The Town did not fail to bargain in good faith by presenting the Union with a 
package proposal on June 24, 1998. 

11. The Town did not fail to bargain in good faith by insisting that the Union provide 
a written proposal after June 24, 1998. 

12. The Town did not fail to bargain in good faith concerning its decision to 
subcontract bargaining unit work up until the time that it unilaterally implemented its 
proposal at a time when the parties were not at impasse. 

13. The Town failed to bargain in good faith by implementing its subcontracting 
proposal at a time when the parties were not at an impasse. 

DISCUSSION 

This case presents a large number of specific issues involving the obligation to 
bargain in good faith under §§ 7-470(a)(4) and 7-470(b)(2) of the Act, each of which 
will be discussed separately. The Union asserts that the Town failed to bargain in good 
faith by (1) refusing to bargain over the decision to subcontract custodial and 
weighmaster work and ultimately implementing its subcontracting decision concerning 
the custodians at a time when the parties had not reached impasse; (2) proposing to 
replace a groundskeeper with a Maintainer in spite of assurances given during recent 
negotiations that it would not do so; (3) failing to provide requested information in a 
timely manner; (4) presenting proposals on a take it or leave it basis and conditioning its 
proposals on the Union’s agreement to permit future subcontracting of bargaining unit 
work; and (5) refusing to engage in face-to-face negotiations. The Union argues that (2) – 
(5) each constitute a separate violation of the Act as well as provide evidence of the 
Town’s failure to bargain over the decision to subcontract the custodial work. 

The Town claims that the Union has failed to bargain in good faith by the totality 
of its conduct during negotiations and that the allegations in the Union’s complaint are 
frivolous and vexatious. 

Except for per se violations of the Act, the totality of the circumstances must be 
considered in determining whether or not a party has bargained in good faith. See State of 
Connecticut, Decision No. 3521 (1997). In this case, the Union relies on certain specific 
alleged unlawful actions of the Town, as well as other evidence to support its claim that 
the Town failed to bargain in good faith concerning the decision to subcontract 
bargaining unit work. We will first answer the question of whether the Town was 
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obligated to bargain about its decision to subcontract the work in question. We will then 
review the specific actions alleged by the Union to be unlawful before finally turning to 
our conclusions concerning the Town’s alleged failure to bargain in good faith about the 
subcontracting. 

Obligation to Bargain the Decision to Subcontract 

Whether or not an employer’s decision to remove work from a bargaining unit is 
a mandatory subject of bargaining depends upon the factual situation. If the removal 
results from a fundamental change in the employer’s business, the decision to make this 
change is considered an inherent management prerogative and bargaining on the subject 
of the decision itself is not required. See First National Maintenance Corp. v. NLRB, 
452 U.S. 666, 107 LRRM 2705 (1981). On the other hand, if the change is merely the 
substitution of an outside group of workers for the employer’s employees to perform the 
same work at the same locations, the decision to do this is a mandatory subject of 
bargaining. See Fibreboard Paper Products v. NLRB, 379 U.S. 203, 57 LRRM 2609 
(1964). After an exhaustive review of this subject, we established several 
principles in City of New Britain, Decision No. 3290 (1995) to govern this area 
within our jurisdiction. To establish its prima facie case, a union must show that: 
1) the work in question is bargaining unit work; 2) the subcontracting varies 
significantly in kind or degree from what had been customary under past practice; 
and 3) the subcontracting has a demonstrable adverse effect upon the bargaining 
unit. If the union establishes all of these elements of its prima facie case, the 
burden shifts to the employer to establish a sufficient defense, which may include a 
contract provision authorizing the action, that the subcontracting was de minimus or 
that it was in accordance with established past practice. Id. 

We find that the elimination of the Weighmaster job at the Resource 
Recovery Plant was within the scope of the principle set forth in First National 
Maintenance Corp, supra. Instead of repairing its plant, the Town decided to 
contract with SCRRRA for the performance of this function. As part of its 
operation, SCRRRA would operate its commercial weighing scale. Since the Town 
was exiting from the performance of one of its historic functions, rather than 
having it performed for it by a contractor, it was not obligated to bargain regarding 
this decision. 

Regarding the subcontracting of the custodial work, we find that the Town 
was obligated to bargain about its decision. The work in question was bargaining 
unit work. The subcontracting here varied significantly from past practice and the 
number of jobs adversely represented approximately 20% of the bargaining unit. 

Section 21.3(E) of the collective bargaining agreement does not support the 
Town’s unilateral right to subcontract. Although the first paragraph of this 
subsection standing alone would give the Town this right, the next two paragraphs 
substantially limit this right by requiring notice to the Union of any proposed 
subcontracting which would result in a reduction in force or dislocation of 
bargaining unit employees or in a reduction of overtime hours by 10% or more. 
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Reference is made to the bargaining requirements of MERA. The language of the 
second paragraph of Section 21.3(E) does not limit the bargaining obligation to 
effects. Reference in the third paragraph to the requirements of MERA makes the 
bargaining obligation subject to New Britain, supra, which requires decision 
bargaining. Section 21.3(E) does not excuse the Town from bargaining regarding 
the decision to subcontract. 

The proposed subcontracting in this case was not de minimus, and it was not 
in accordance with established past practice. For all these reasons, bargaining over 
the decision to subcontract the custodial work was required. 

The question remains whether the Town fulfilled its bargaining obligation. 
We now review the actions of the parties during negotiations to determine if certain 
conduct by the Town constituted independent violations of the Act and finally, 
whether the Town met its obligation to bargain over the decision to subcontract the 
custodial work. 

Proposal to Replace Groundskeepers with Maintainers 

One of the subjects in the negotiation of the 1996-1999 collective 
bargaining agreement was the creation of a new job classification of Maintainers to 
assume some of the less skilled duties of the Groundskeeper and Equipment 
Operator jobs. The Town gave the Union assurance that it intended to replace 
Groundskeepers and Equipment Operators with Maintainers only by attrition and 
gave the Union an unsigned document (Ex. 29) stating that “The Town has no plans 
to reduce the current number of Groundskeepers and Equipment Operators other 
than by attrition.” The Union agreed to the creation of the Maintainers job on the 
basis of these assurances. 

The Town’s June 24, 1998 proposal (Ex. 18) stated, “The Groundskeeper 
position eliminated in the budget will be restored as a Maintainer, effective July 1, 
1998.” 

We conclude that the Town made a clear commitment in the contract 
negotiations that Groundskeepers and Equipment Operators would be replaced by 
Maintainers only through attrition, and that it breached this commitment in the 
summer of 1998 by proposing to do exactly what it had assured the Union it would 
not do. This proposal came only six months after ratification of the 1996 – 1999 
contract during the negotiation of which this issue was hard fought and significant. 
Under the circumstances, the Town’s proposal constitutes a failure to bargain in 
good faith. 

Failure to Supply Relevant Information 

“The duty to bargain in good faith includes the duty to provide relevant 
information to Union representatives in order for the Union to perform its duties as 

11




exclusive bargaining representative.” City of Bridgeport, Decision No. 3127 
(1993). Part of this requirement is to furnish the information requested in a timely 
manner. 

In order to assess the Town’s contracting out proposal, the Union made 
substantial requests for relevant information, including a fourteen page written 
request dated March 19, 1998. (Ex. 10). In the early stages of the negotiations, the 
Town responded with estimates, some of which proved to be inaccurate; for 
example, the cost of fringe benefits and the cost of contracting out the lawn 
mowing operations. The Union objected to these inaccuracies and demanded to see 
the actual bids for the work to be contracted out. The Town was unable to supply 
the bids since the request for proposals could not be issued until the budget was 
approved. Some additional time was required to review the bids. Most of the 
information was supplied to the Union by April, 1998 and the bids were supplied 
when they were received by the Town in June. Most of the information was 
eventually supplied by late June or early July. However, the Town never supplied 
the Union with a copy of the February, 1998 memo from the Director of Public 
Works concerning these subjects. 

Under the circumstances presented by this case, we find that the Town did 
supply the Union with the majority of the requested information in a manner which, 
if not optimal, was at least reasonable. However, we find that the Town violated its 
obligation to furnish information by not providing the Union with the SCRRRA 
contract and the February 1998 memo. 

The Town failed to furnish the Union with a copy of the SCRRRA contract 
which the Town entered in November, 1997 while contract negotiations were in 
progress. The Union claims that this is a violation of the Act, citing City of 
Waterbury, Decision No. 3206 at 10 (1994) for the proposition that good faith 
bargaining requires the disclosure during contract negotiations of information 
regarding plans that might result in loss of jobs. Under the terms of the SCRRRA 
contract, it would assume from the Town the resource recovery operation, 
including the weighing function, resulting in the loss of the Weighmaster job. 

Although we have determined that the Town was within its rights in 
unilaterally “getting out of the business of” the weighing function of the resource 
recovery operation, it was still under an obligation to bargain about any substantial 
impacts of that decision. Further, the parties were in contract negotiations at the 
time. As such, the Union is correct in its insistence that the Town should have 
informed the Union of its contract with SCRRA and furnished the Union with a 
copy of that document in a timely manner. As stated in Waterbury, supra: 

Good faith bargaining must encompass, at the least, the duty of the employer 
to disclose, during contract negotiations, information about any plan or 
activity that will likely result in the loss of jobs, duties, or pay. … ‘tangible 
prospect of job elimination could have played a real role in the Union’s 
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position in negotiations…The failure to disclose that information placed the 
Union at a serious disadvantage in bargaining, and thus is inconsistent with 
good faith bargaining even though the decision itself to eliminate nurses 
would not itself have been a mandatory subject of bargaining’. 

Waterbury, supra quoting Ellington Board of Education, Decision No. 3100 
(1993). 

The Union also complains that a memorandum dated February 25, 1998 (Ex. 34) 
regarding the contracting out of the custodial work was not furnished to it during the 
negotiations. While the Union did eventually receive much of the information contained 
in the memo during the course of the negotiations on these issues, the fact remains that 
the memo clearly fell under the description of information requested by the Union . The 
Town fails to explain why it did not simply furnish this memo to the Union upon 
receiving the request. Under these circumstances, we find a violation of the Act. 

Presenting Proposal on Take-It-or-Leave-It Basis 

It is apparent from the record that by June, 1998, the Town had become 
extremely frustrated by the lack of progress in the negotiations and by the Union’s 
failure to make any counterproposals. Although the Town had granted Local 
Union President Fontaine time off to prepare a proposal, none was forthcoming. 
By the end of May, the Town had presented almost all of the information the Union 
had requested in order to prepare a counter proposal. 

On June 24, 1998, the Town presented the Union with a comprehensive 
package proposal regarding subcontracting of custodial services, the elimination of 
two Water Pollution Control Authority Equipment Operator positions and the 
elimination of the Weighmaster position. (Ex. 18). Since the Town made this offer 
as a package, it insisted that it be accepted or rejected in its entirety. The Union 
had the options of accepting it, rejecting it or presenting a counterproposal. 
Ackerman informed the Union that it could present a counter proposal, and to his 
recollection, testified that the Union indicated that it would do so. Also, the June 
24, 1998 memo indicated that future negotiations would continue even if the offer 
was rejected by the Union. 

We do not find the making of a package proposal to be a per se violation of 
the Act. All that this common practice prohibits is picking and choosing among the 
elements of the package. There is nothing in the record showing that this proposal 
of the Town was “cast in concrete” and that no proposal the Union might make in 
response would be considered. To the contrary, although the Town’s statements 
regarding these negotiations were somewhat confusing, the evidence indicates its 
willingness to continue bargaining. We find no violation in its presentation of a 
package proposal on June 24, 1998. 
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Refusal to Engage in Face-to-Face Negotiations 

After presenting the package proposal on June 24, 1998, the Town took the 
position that it would not meet again with the Union unless it presented a written 
proposal in advance of the meeting. As the Union correctly points out in its brief, refusal 
to engage in face-to-face meetings violates the duty to bargain. See City of Milford, 
Decision No. 2465 (1986); New Britain Board of Education, Decision No. 1885 (1980). 

As previously noted, by June, 1998, the Town had become extremely frustrated 
by the Union’s failure to make a counterproposal. The Union’s initial failure to make a 
counterproposal is understandable. The Town had not yet informed the Union exactly 
what it had in mind, it had given the Union some inaccurate cost estimates and it had not 
furnished the Union the actual bids for the work to be subcontracted. By late June, most 
of the deficiencies had been corrected. The Union had the actual bids for the custodial 
services. By this time, the Union could have made a counterproposal. 

Without suggesting any departure from our requirement set forth in the cases cited 
above that parties must meet face-to-face, we find under all the circumstances present in 
this case that the Town did not violate the Act by insisting that the Union submit a 
written proposal as a condition to the scheduling of another meeting. The Town had met 
with the Union on nine occasions face-to-face. It gave Fontaine time off for the specific 
purpose of preparing a counterproposal. It had prepared a voluminous response to the 
Union’s extensive information request, and it had given the Union a comprehensive 
proposal. The time had arrived for the Union to respond. Even considering the fact that 
the Town had failed to furnish the Union with a copy of the February, 1998 memo, we 
find that, under all these circumstances, the Town’s insistence on a proposal from the 
Union prior to the scheduling of another meeting was not indicative of bad faith on the 
part of the Town and did not violate the Act. 

The Town’s Compliance with its Obligation to Bargain About the Decision to 
Subcontract 

As discussed previously, the Town was under an obligation to bargain about its 
decision to subcontract the custodial work. The question remains whether the Town met 
this obligation. Based on the entire record, we find that the Town did not fail to bargain 
in good faith up until it implemented its subcontracting decision in September, 1998. 

The Union claims that the Town’s overall actions in negotiations indicate its 
intention to refuse to bargain about the subcontracting decision and that the Town’s 
ultimate implementation of the subcontracting violates the Act. We disagree with the 
Union on the first point but agree on its latter claim. 

The record indicates and we have discussed in the previous portions of this 
decision that the Town was not, for the most part, engaging in bad faith conduct 
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throughout these negotiations. We have determined that the Town provided requested 
information (with two notable exceptions) as it became available and that the Town’s 
June 24, 1998 proposal and its subsequent insistence on receiving a counterproposal 
before scheduling another negotiation session were reasonable under all the 
circumstances. 

Further, the evidence does not support a conclusion that the Town’s actions 
throughout the process were intended to avoid, at all costs, bargaining about the 
decision to subcontract the custodial work. Although the Town expressed doubt 
over its obligation to bargain over the decision to subcontract and resisted doing so 
to a certain extent, it nevertheless did bargain over the decision. The negotiations 
in this case dealt almost exclusively with the decision. The subject of most of the 
discussions was the relative costs of performing the work in question with Town 
employees and with contractors. This was the critical issue to the Town and 
presumably also to the Union. The Town demonstrated its unwillingness to 
contract out at increased cost by abandoning the idea of contracting out the lawn 
mowing when the bid turned out to be far higher than the in-house cost. The Union 
indicated its lack of interest in agreeing to a reduction in bargaining unit work 
which would result in a higher cost to the Town. There was simply no reason for 
the Union to agree to this. The relative costs were the crux of these negotiations. 
We conclude, therefore, that although the Town took somewhat inconsistent 
positions and made confusing statements about its obligation to bargain about its 
decision to subcontract the custodial work, it did in fact bargain on the this subject. 
The Town’s actions speak louder than its rather ambiguous words. 

The above conclusion does not end the discussion, however, because the 
Town ultimately implemented its subcontracting decision. We have already 
concluded that the collective bargaining agreement did not permit this action. The 
Town’s remaining defense is that the parties were at impasse and thus, it was 
lawful for the Town to take unilateral action. We disagree. 

In order to decide the impasse issue presented here, it is obviously necessary to 
determine initially whether the parties reached impasse. Impasse in labor contract 
negotiations, exists where “there is no realistic possibility that further discussion would 
be fruitful in bringing the parties together . . . “ West Hartford Board of Education v. 
DeCourcy, 162 Conn. 556, 598 (1972). 

The Town presented the Union with a comprehensive package proposal at the last 
face-to-face meeting held on June 24, 1998. Ackerman did not believe that the 
presentation of this package represented the end of the negotiations. He testified that he 
expected that the Union would accept it, reject it or present a counter proposal. He stated 
that the Town would consider mediation if the package did not resolve the dispute. The 
Union responded on June 29, 1998 (Ex. 20), “Turning finally to the substance of your 
proposal, it does contain elements which represent progress. . . There are items in your 
proposal which would provide the basis for further discussions.” The Union made 
several requests for further negotiation meetings. By letter dated July 9, 1998 (Ex. 22), 
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Alexander informed the Town that, “The Union does not believe we have reached 
impasse in the negotiations, there are aspects of the towns [sic] offer we would like to 
further discuss along with a proposal from the Union. I am requesting a meeting to 
discuss these proposals.” 

Despite the fact that on many occasions the Town had unsuccessfully requested 
proposals from the Union and none had been forthcoming, we cannot assume that in July, 
1998, further meetings would have been futile. Based on the statements of the parties, 
including those of the Town which make it clear that it was willing to engage in further 
negotiations, the possibility certainly existed that further meetings might have resulted in 
an agreement, or, at the least, progress towards an agreement. Since neither party’s 
position was “cast in concrete” at this time, impasse did not exist. Therefore, the 
unilateral change violated the Act. 

Because of our finding that the parties were not at impasse, it is unnecessary to 
review the present status of our impasse doctrine or the related issue of the obligation to 
maintain the status quo pending interest arbitration of a mid-term impasse in negotiations, 
and we decline to do so. 

The Town’s Complaint 

The Town’s complaint alleges essentially that the Union failed to bargain in good 
faith by not submitting a proposal or counter offer in the course of the negotiations. A 
party may be held to have bargained in bad faith or to have waived its right to bargain 
about a particular subject by inaction, including the failure to submit a proposal or 
counter proposal. See Oxford Board of Education, Decision No. 3126 (1993); City of 
New Britain, Decision No. 3558 (1997); and Whittemore Memorial Library, Decision 
No. 2634 (1988). An unreasonable delay in making a counter proposal may be evidence 
of bad faith. See Town of Milford, Decision No. 2465 (1986). Although the Union’s 
bargaining conduct was on the edge, we cannot conclude that its failure to make a 
proposal under the circumstances constituted bad faith bargaining. 

The issue of subcontracting involving job loss or employee dislocation is 
obviously a very sensitive one to any union. Where, as here, an employer seeks a union’s 
agreement to contract out bargaining unit work, the employer must justify the action. 
Several of the cost estimates provided to the Union proved to have been inaccurate. The 
Union understandably insisted on seeing the bids for the work to be performed by 
contractors. For good reason, the Town was unable to supply these bids until June, 1998. 
A week or two later, the Town gave the Union its comprehensive proposal (Ex. 18) and 
shortly thereafter took the position that it would not meet again with the Union unless it 
presented a counterproposal prior to any further meeting. Given this short time frame 
after the Union had received all of the relevant information regarding the proposed 
subcontracting, the Union’s failure to submit a counter proposal did not violate the duty 
to bargain in good faith. 
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Finally, given our conclusions contained in this decision, the Union’s complaint 
cannot be considered frivolous or vexatious. 

Conclusion 

The subject of the negotiations here was the difficult and sensitive one of 
subcontracting bargaining unit work. We believe that the Town made a good faith effort 
in the negotiations to reach agreement with the Union which might be viewed to have 
been “dragging its feet.” The Town nevertheless violated the Act by proposing to replace 
a Groundskeeper with a Maintainer after having given the Union assurances that it would 
do so only by attrition. It also violated the Act by failing to provided the Union with 
certain information as described above. Finally, the Town violated the Act by 
implementing its subcontracting decision prior to the point of impasse in negotiations. 
We express no opinion in this case whether the Town would have been privileged to 
implement its offer had impasse been reached. 

Under the circumstances present in this case, the Union did not violate the Act by 
failing to make a counterproposal or by filing its complaint. 

ORDER 

By virtue of the power vested in the Connecticut State Board of Labor Relations 
by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the Town of Groton: 

I. Cease and desist from: 

A. Proposing to replace Groundskeepers or Equipment Operators with 
Maintainers, other than by attrition; 

B. Subcontracting bargaining unit custodial work until completion of the 
statutory negotiation process; 

C. Failing to provide relevant information to the Union either during contract 
negotiations or upon request. 

II. Take the following affirmative action which we find will effectuate the purposes 
of the Act. 

A. Restore the status quo ante regarding the subcontracting of bargaining 
unit custodial work. 

B. Make whole all employees affected by the implementation of the Town’s 
decision to subcontract bargaining unit custodial work for any loss in wages or 
fringe benefits incurred as a result of that action. 
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C. Post immediately and leave posted for a period of (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety. 

D. Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within 
(30) days of the receipt of this Decision and Order of the steps taken by the 
Town of Groton to comply herewith. 

It is further ORDERED, that the Town’s complaint filed herein be and it hereby is, 
DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

C. Raymond Grebey 
C. Raymond Grebey 
Acting Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 6th 
day of July, 2000 to the following:


Attorney Thomas W. Meiklejohn

Livingston, Adler, Pulda & Meiklejohn

557 Prospect Avenue

Hartford, Connecticut 06105-2922


Attorney Harry Calmar

Suisman, Shapiro, Wool, Brennan & Gray

The Courtney Bldg.

1 Union Plaza, Suite 200

New London, Connecticut 06320


Thomas Fontaine

6 Cherry Lane

Oakdale, Connecticut 06370


Ron LeBlanc, Town Manager

Town of Groton

Town Hall, 45 Fort Hill Road

Groton, Connecticut 06340-4394


Douglas R. Ackerman

Director of Personnel and Labor Relations

Town of Groton

Town Hall, 45 Fort Hill Road

Groton, Connecticut 06340-4394


RRR 

RRR 

______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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