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DECISION AND PARTIAL DISMISSAL OF COMPLAINTS AND ORDER 

On April 9, 1997, Local 287, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint (MPP-19,028) with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the New Haven Board of Education (the Board of Education or 
Employer) had violated the Municipal Employee Relations Act (the Act) by failing to 
implement step increments provided for in the collective bargaining agreement, and by 
failing to abide by agreed-upon provisions of the agreement relating to snow removal by 
bargaining unit and outside contractor personnel. 

On September 9, 1998, the Board of Education filed a complaint (MEPP-20,276) 
alleging that the Union’s complaint was frivolous and filed in bad faith and constituted a 
repudiation of the collective bargaining agreement because the parties had agreed to 
freeze wages for the duration of the agreement. The cases were consolidated for hearing. 

After the requisite steps had been taken, the matters came before the Labor Board 
for hearing on September 9, 1998, and March 9, May 17, June 1 and August 26, 1999. 
Both parties were represented by counsel and were given full opportunity to present 



evidence, to examine and cross-examine witnesses and to make argument. Both parties 
filed post-hearing briefs, the last of which was received by the Labor Board on January 
27, 2000. Reply briefs were filed by the parties on February 14, 2000. 

Based upon the entire record before us, we make the following findings of fact 
and conclusions of law, and we partially dismiss Case No. MPP-19,028, dismiss Case 
No. MEPP-20,276 in its entirety, and issue the following order. 

FINDINGS OF FACT 

1. The Board of Education is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all 
material times was the exclusive bargaining representative of a bargaining unit of the 
Board of Education employees in the job classifications listed in appendices A and B of 
the parties’ collective bargaining agreement. (Ex. 2). 

3. Appendices A and B of the collective bargaining agreement set forth pay rates of 
the bargaining unit employees, effective July 1, 1995, July 1, 1996, July 1, 1997 and July 
1, 1998. 

4. Prior to the expiration of the parties’ prior collective bargaining agreement, which 
had effective dates of July 1, 1992 through June 30, 1995, (Ex. 5) representatives of the 
City of New Haven requested that all the employee organizations representing City and 
Board of Education employees, engage in “restoration” bargaining by making certain 
reductions in benefits including wage and salary freezes. (Ex. 9). These changes were 
proposed by the City (and Board of Education) because of an alleged fiscal crisis. 

5. Local 287 did not agree to reopen its 1992-1995 collective bargaining agreement 
with the Board of Education. 

6. Thereafter, the parties commenced negotiations for a successor agreement. After 
extensive proposals and counter-proposals, in or about May, 1995, the parties reached 
tentative agreement on a contract, the terms of which encompassed the period July 1, 
1995 – June 30, 2000. The contract, as memorialized in the tentative agreement, was 
implemented in or about June, 1996. (Ex. 2). 

7. The hourly wages of the job classifications listed in Appendices A and B of the 
1995 – 2000 contract were frozen for 1995 and 1996. The wage rates for the job 
classifications listed in Appendix B also included step increases for each year of the 
contract. From July 1, 1995 to June 30, 1997 those step increases were not paid by the 
Board of Education. 

8. The 1992 –1995 collective bargaining agreement contained the following 
language regarding retroactivity: 
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Article 22 – Wages 

Section 1 – Effective and retroactive to July 1, 1992, the wage rates set 
forth in Appendices A and B of this Agreement shall be two percent (2%) 
higher than the wage rates in effect on June 30, 1991. 
*** 
Letter of Agreement 

2.	 Retroactive Pay - The Board agrees that the following schedule shall 
be adhered to regarding the new wage rates and retroactive payments 
specified in Appendix [sic] A and B: 

A) Fourth full week following ratification by the Board of Education – 
New rates shall be implemented 

B) Two weeks after that – Payment of retroactive; and 
C) Two weeks after that – Overtime retroactive payment. 

(Ex. 5). 

9. The clauses referred to in Finding of Fact #8 were deleted from the 1995 – 2000 
collective bargaining agreement. 

10. During negotiations for the 1995 –2000 contract, the parties also bargained 
extensively over the issue of snow plowing by bargaining unit members. The practice 
that existed under the 1992-1995 agreement was that there would be two bargaining unit 
members on each employer-operated plow, and that these individuals would stay on duty 
as long as outside vendors were also plowing. The Board of Education’s initial position 
in bargaining was that there should be one bargaining unit person on each of the 
employer’s truck, and that outside vendors could plow even when bargaining unit 
members were not on duty. The Union’s initial position was that the past practice should 
stand. The parties eventually agreed that there would be two bargaining unit members on 
a truck but that the vendors could plow on their own. The agreement was memorialized 
in a protocol and forwarded to the Union which refused to sign. In December, 1996 the 
parties met to discuss the agreement on snowplowing and the Board of Education agreed 
to add a provision providing that bargaining unit members would not be sent home before 
outside vendors during snowplowing. Both versions of the agreement were forwarded to 
the Union which has continued to refuse to sign either agreement, alleging that it never 
agreed that vendors could plow on their own. (Ex. 14). The Board of Education has 
implemented the language of the protocols permitting outside vendors to work on their 
own. 

11. On June 2, 1997, the Union filed a complaint in Case No. MPP-19,153, alleging a 
unilateral change in job duties with regard to snow plowing. The complaint was orally 
withdrawn by the Union on July 28, 1997. 
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CONCLUSIONS OF LAW


1. The Board of Education repudiated the agreement by failing and refusing to pay 
the step increases in the 1995-2000 collective bargaining agreement. 

2. The Board of Education did not violate the Act by its implementation of the 
language of the protocols permitting outside vendors to work on their own. 

3. The Union did not violate the Act by its filing of the complaint in Case No. MPP-
19,028. 

DISCUSSION 

In this case, the Union claims that the Board of Education repudiated the 1995 – 
2000 collective bargaining agreement by failing to pay the step increases provided for in 
that agreement. The Union also claims that the Board of Education unlawfully changed 
the past practice regarding snow plowing by allowing vendors to plow alone at certain 
sites and to continue plowing after bargaining unit workers were sent home. 

The Board of Education argues that it was not obligated to pay the increments in 
the contract because the parties had agreed that no “new money” would be spent in the 
first two years of the contract and because the retroactivity clauses had been removed 
from the 1995 – 2000 contract. The Board of Education also claims that, because the 
Union had agreed to the terms of the protocol regarding snow plowing, it had the right to 
implement it. Finally, the Board of Education claims that the Union’s complaint is 
frivolous and is part of a pattern of bad faith bargaining. 

There are three ways in which a respondent may be deemed to have repudiated a 
contract. The first is where a respondent takes an action based on an interpretation of the 
contract and that interpretation is asserted in subject bad faith. The second is where the 
respondent has taken an action based on a frivolous or implausible interpretation of the 
contract. The third is where the respondent does not dispute the interpretation, but 
defends on some collateral ground, such as financial hardship. If the respondent’s 
defense does not excuse its actions, we will find repudiation if the respondent’s action 
was contrary to its clear contractual obligation. Hartford Board of Education, Decision 
No. 2141 (1982). 

In this case, the parties dispute the interpretation of the contract language and, 
therefore, the third type of repudiation is not at issue. We also do not believe that the 
Board of Education was acting in subjective bad faith; it appears to sincerely believe that 
all wages and increments would be frozen for year 1995 and 1996. However, the Board 
of Education signed an agreement that called for step increments (Appendix B, Exhibit 
2), a provision clearly at variance with its position that all wages and incremental 
increases would be frozen. The Board of Education has offered no explanation for this 
dichotomy other than its belief that these payments would be frozen because it repeatedly 
talked, in negotiations, about its desire not to spend any “new money” during the first 
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two years of the contract. However, this position is not plausible given the fact that the 
same set of negotiations resulted in specific language freezing the general wages but 
providing for step increments. 

Further, we do not believe the deletion of the retroactivity clauses from the new 
contract changes the outcome of this case. In this regard, the retroactivity references in 
that contract were addressed to the specific time frames of that contract and established 
schedules of payments under that agreement.  The clauses would have made no sense if 
included in the successor agreement. The mere deletion of these references does not 
indicate that the parties wished to forego retroactive payment of the increments which 
were clearly provided for in Appendix B. 

Under the circumstances, we find that the collective bargaining agreement is clear 
in its requirement for step increment payments. By not making those payments the 
Employer has repudiated the contract and violated the Act. 

However, we conclude that there was, in fact, agreement on the language in the 
protocols as it relates to the presence of bargaining unit members when outside vendors 
are used for snowplowing. This conclusion is based on the language of both protocols, 
the testimony of management representatives and the varied and inconsistent testimony 
of Union witnesses. For example, one witness stated that certain parts of the protocols 
were agreed to, but others were not. He did not recall that there was discussion of outside 
vendors at the Union ratification meeting in December. Another Union witness stated 
that there was no mention of outside vendors at the ratification meeting in December, 
1996; that the discussion was in March, 1997, after the protocols had been agreed to and 
prepared for the Union agent’s signature and pursuant to his agreement. There was 
testimony by a Union witness that when the members voted on the ratification, there was 
contractual language regarding two bargaining unit members on a snowplow truck, yet 
there is no such language. 

We conclude that there is compelling evidence that the Union agreed that outside 
vendors could work on their own. The Board of Education attempted to have the Union 
live up to its agreement by asking it to sign the protocol. The Board of Education even 
offered to add some additional language favorable to the Union as a means of persuading 
the Union to sign the protocol. The language of both protocols forwarded to the Union 
by the Board of Education included the agreed upon provision regarding vendors working 
on their own. The Union was obligated to live by its agreement in this regard and it was 
not unlawful for the Board of Education to allow the outside snow plowing vendors to 
work without bargaining unit members present at the site. We do not find evidence in the 
record to support the Union’s contention that bargaining unit members were being sent 
home while vendors were still working and we also dismiss this allegation. 

Regarding the Board of Education’s complaint against the Union, we dismiss the 
argument that MPP-19,028 was filed in bad faith because we have found violative the 
Board of Education’s action regarding increment pay. That the Union has engaged in a 
pattern and practice of bad faith in dealing with the Employer is not substantiated by the 
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facts. To the extent that the Board of Education relies on the disposition of Case No. 
MPP-19,153, we do not know what that disposition was, as it was voluntarily withdrawn 
by the Union. The complaint in MEPP-20,276 is dismissed. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby ORDERED that: 

I.	 The complaint filed in Case No. MEPP-20,276 be and the same hereby is 
DISMISSED. 

II.	 The New Haven Board of Education cease and desist from failing to abide by the 
terms of the 1995 –2000 collective bargaining agreement between the parties. 

III.	 The New Haven Board of Education take the following affirmative steps which 
we find will effectuate the purposes of the Act: 

A. Immediately implement the step increases provided for in the 1995-2000 
collective bargaining agreement including payment of all overdue step increases; 

B. Pay interest at the rate of 10% per annum on all overdue step increases 
provided for in the 1995-2000 collective bargaining agreement; 

C. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety. 
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D. Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty 
days of the receipt of this Decision and Order of the steps taken by the New 
Haven Board of Education to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

Patricia V. Low 
Patricia V. Low 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 
28th day of June, 2000 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Vicki R. Kahaner

Cummings & Lockwood

700 State Street

New Haven, Connecticut 06509


Dr. Reginald Mayo, Superintendent of Schools

New Haven Board of Education

54 Meadow Street

New Haven, Connecticut 06519-1743


Starlett D. Wilder, Director Personnel and Labor Relations

New Haven Board of Education

54 Meadow Street

New Haven, Connecticut 06519-1743


James Castelot, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


_____________________________ 
Jaye Bailey Zanta, General Counsel 
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