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DECISION AND DISMISSAL OF COMPLAINT 

On August 6, 1998, Dominic Fulco (the Complainant) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board), alleging that Local 3713, Council 
4, AFSCME, AFL-CIO (the Union) had breached its duty of fair representation in violation of 
the Municipal Employee Relations Act (the Act). 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on September 27, 1999. Both parties appeared and were allowed to present 
evidence, examine and cross examine witnesses, and make argument. Both parties submitted 
post hearing briefs, the last of which was received by the Labor Board on January 14, 2000. 

On the basis of the entire record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaint. 



FINDINGS OF FACT


1. The Union is an employee organization within the meaning of the Act, and at all relevant 
times represented a unit of non-supervisory and professional employees of the Metropolitan 
District Commission (the District). 

2. From approximately October of 1989 to January of 1998, the Complainant was employed 
by the District and was a member of the Union. 

3. At all relevant times, the Union and the District were parties to a collective bargaining 
agreement in effect from April 1, 1995 through December 31, 1999 (Ex. 8), which contained the 
following relevant provisions: 

ARTICLE 9 
PENSION 

9.1 The Pension Plan existing on April 1, 1989 shall remain in effect. No alterations 
may be made in present retirement structure and benefits related thereto without consent 
between the Union and the District. 

9.2 The parties agree that the Pension Plan shall not be revised again until at least 
March 31, 1995, provided that the Union may have input and/or discussions and such 
input for Pension Plan revisions may be forthcoming no sooner the [sic] March 31, 1993. 

ARTICLE 18

GRIEVANCE PROCEDURE AND ARBITRATION


18.1 Definition

…Any dispute between an employee and/or the Union and the District involving

interpretation or application of the terms of this agreement shall be processed in

accordance with the following procedures…


4. At all relevant times, the District Charter (Ex. 4) provided in relevant part as follows: 

Whenever any person employed by The Metropolitan District or by any of the 
municipalities which are members of The Metropolitan District shall be transferred either 
temporarily or permanently to the service of the other, the period of his service with each 
municipality shall be counted for the purpose of qualifying such employee for a 
retirement allowance and for the purpose of computing the amount thereof…. 

5. Sometime prior to August of 1995, the Complainant had requested the District to allow 
him to purchase service time from his previous employment with three other municipalities and 
also to purchase military time to apply towards the calculation of his District pension. The 
District permitted the Complainant to purchase service time from one municipality, but denied 
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the remainder of his request. 

6. In August of 1995, the Complainant discussed the District’s denial of his pension request 
with Salvatore Gozzo (Gozzo), the local Union President. Gozzo informed the Complainant that 
he would look into the matter. 

7. At a regularly scheduled labor-management meeting on October 18, 1995, the issue of 
the Complainant’s pension was discussed by the Union and the District. The District’s position 
was that only the Complainant’s service with one of the three municipalities could be considered 
for pension purposes, because the Complainant’s service with the other two municipalities was 
not as a result of a transfer by the District. (Ex. 5). 

8. Thereafter, Gozzo spoke about the issue with Union Staff Representative Jeffrey Mockler 
(Mockler). Mockler reviewed the relevant information, including the charter provision 
referenced in Finding of Fact 4 and the collective bargaining agreement. Mockler also discussed 
the issue with the Union’s staff counsel. Mockler reached the conclusion that the Complainant 
was not eligible to purchase service time from municipalities where his employment there was 
not the result of a transfer by the District. Mockler also concluded that the grievance procedure 
in the contract did not apply to the dispute because the charter provisions governing pensions 
were not incorporated in the collective bargaining agreement. 

9. Gozzo informed the Complainant that the Union would not process a grievance on his 
behalf for the reasons outlined in Finding of Fact 8 above. The Complainant told Gozzo that the 
Complainant planned to talk to his son, an attorney, about the issue. 

10. The Complainant hired his son to pursue an action in court against the District for its 
refusal to credit the disputed service time. The Complainant’s son filed suit on his behalf on or 
about February 1, 1996. (Ex. 1). 

11. In May of 1997, the Complainant and the District settled the lawsuit by entering into an 
agreement whereby the District agreed to credit the service time from the other municipalities to 
the Complainant’s pension. (Ex. 2). As part of the settlement, the District agreed to pay a 
portion of the Complainant’s attorney fees incurred in the action. 

12. By memo dated June 24, 1997, the District informed its employees of the following: 

At the May 13, 1997, meeting of the Personnel, Pension and Insurance Committee, a 
resolution was passed… to allow any employee who has previous service with a member 
municipality of the District to receive credit for the time he or she worked for the 
municipality provided that the employee within 90 days of May 13, 1997 apply for such 
credit and reimburse the District the amount the employee received as a refund from the 
municipality, plus interest… 

13. Neither Gozzo or Mockler recalled any further discussions or requests from the 
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Complainant about the pension issue until June of 1997, when the Complainant wrote a letter to 
Gozzo stating in relevant part: 

On June 24, 1997, I and all other employees of the MDC received a memorandum…As 
you can see from the memorandum, as a direct result of the lawsuit I commenced, the 
MDC is now publicly conceding that all MDC employees have the right …to “buy-in” 
their service time with other member municipalities. I am completely disheartened by 
the fact that the Union did not take up this matter for me as a member of the Union and 
pursue it at its cost and expense. My understanding of the purpose of a labor union (and 
a reason for paying Union dues) is that the union will be an advocate for the rights of its 
member employees. Therefore, because of the failure of the Union in this regard, I am 
requesting that the Union reimburse me for the legal fees that I have incurred over and 
above the amount that the MDC has paid to my attorneys…If I do not receive payment as 
requested in this letter, I will turn this matter over to my attorney. In such case, I will 
seek payment of the fees I have incurred as well as reimbursement of all union dues I 
have paid to date with interest…(Ex. 6). 

The Complainant enclosed a breakdown of attorney’s fees which indicated that work 
by his son’s law firm on the matter commenced in September of 1994. 

14. By letter dated July 23, 1997, Mockler responded to the Complainant and indicated that 
the Union did not intend to pay the Complainant’s outstanding legal fees. (Ex. 7). 

15.	 On August 6, 1998, the Complainant filed the instant complaint. (Ex. 1). 

CONCLUSIONS OF LAW 

1. A union breaches its duty of fair representation when its conduct toward a member of the 
bargaining unit is arbitrary, discriminatory, or in bad faith. 

2. The Complainant failed to establish that the Union in this case breached its duty of fair 
representation by failing to pursue a grievance on his behalf. 

DISCUSSION 

The Complainant alleges that the Union breached its duty of fair representation by failing 
to pursue a grievance on his behalf to challenge the District’s refusal to credit certain service 
time to the Complainant’s pension, forcing the Complainant to pursue a private action at his own 
expense. The Union responds that the Complainant has failed to prove any breach of the duty of 
fair representation. In this case, we agree with the Union and dismiss the complaint. 

Our case law on the duty of fair representation is well-established: 

This Board has elaborated on the standards to which a Union must adhere in fulfilling its 
duty of fair representation. We have stated that a Union breaches its duty of fair 
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representation only when its conduct toward a member of the bargaining unit is arbitrary, 
discriminatory, or in bad faith…Mere negligence on the part of the Union in processing 
the grievance is not sufficient grounds to prove a violation of the statute. The Union has 
no obligation to pursue any grievance, or to carry it to arbitration, as long as the decision 
is not arbitrary, discriminatory or in bad faith. 

Local 1565, Council 4, AFSCME, AFL-CIO (David Bishop), Decision No. 3510 (1997) 
(internal citations and quotations omitted). 

In the present case, the record reveals that the Union considered the merits of the 
Complainant’s dispute regarding his pension. Staff Representative Mockler reviewed the 
relevant documentation and spoke with staff counsel before reaching the conclusion that there 
was no basis on which to file a grievance. There is no indication on this record that this 
determination was made in an arbitrary, discriminatory or bad faith manner. The fact that the 
District ultimately settled the Complainant’s lawsuit in his favor and extended the same benefit 
to other bargaining unit employees does not alter our conclusion in this regard. Even if the 
Union’s assessment of the relative merits of the grievance was incorrect, we will not find that the 
Union violated the Act without proof that its analysis was tainted by arbitrary, discriminatory or 
bad faith considerations. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

C. Raymond Grebey 
C. Raymond Grebey 
Acting Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

Patricia V. Low 
Patricia V. Low 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 17th 
day of April, 2000 to the following:


Dominic Fulco

86 Spruce Drive

East Hartford, Connecticut 06118


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Dominic Fulco, III

Baker & Fulco

Putnam Park, Suite 100

100 Great Meadow Road

Wethersfield, Connecticut 06109


Jeffrey Mockler, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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