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DECISION AND ORDER 

On July 18, 1997, Local 1303-353, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the East Hartford Housing Authority (the Housing Authority) had violated ' 7-470 of the 
Municipal Employee Relations Act (MERA or the Act) by unilaterally limiting the use of sick 
and other leave time. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on April 28, 1999 at which time both parties appeared, were represented and 
allowed to present evidence, examine and cross examine witnesses and make argument. Both 
parties filed post-hearing briefs on June 25, 1999. Based on the entire record before us, we make 
the following findings of fact and conclusions of law and we issue the following order. 



FINDINGS OF FACT


1. The Housing Authority is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all material 
times has represented a bargaining unit comprising certain maintenance and mechanic employees 
of the Housing Authority. (Ex. 1). 

3. The Housing Authority and the Union are parties to a collective bargaining agreement 
with effective dates of October 1, 1995 through September 30, 2000 which contains the 
following clause: 

ARTICLE III - MANAGEMENT RIGHTS 

*** 
Section 3.1 The employer retains the sole right and prerogative to manage and direct the 
operation of the Housing Authority of the Town of East Hartford as set forth in federal, 
state and local laws and the right to direct the workforce; to hire, transfer, discipline or 
discharge employees; establish reasonable rules of conduct; layoff for economic reasons, 
lack of work or reorganization; to establish and maintain the quality and efficiency of 
Housing Authority operations; determine the standards of service to be offered; 
determine the standards and methods of selection for employment and the content of job 
descriptions; determine the number and locations of facilities or to suspend any part of 
the Employer=s operation as necessary; and the taking of all necessary actions to carry out 
its mission in emergencies. (emphasis in original) (Ex. 1). 

4. The collective bargaining agreement between the parties contains no provision regarding 
the incremental use of sick and other leave time. 

5. Prior to March, 1997, bargaining unit employees had been allowed to take sick leave in 
any incremental amount they wished, including increments of less than one hour. 

6. In early March 1997, the Housing Authority=s Independent Auditor informed Housing 
Authority Executive Director John Roughan (Roughan) that she had had difficulty reconciling 
leave balances for some Housing Authority employees because some employees used sick time 
in small increments. She recommended that the Housing Authority modify its policy to prohibit 
the use of leave time in such small increments. 

7.  On March 24, 1997, Roughan issued a memorandum to Housing Authority staff 
members stating: 

Notice is hereby given that effective April 1, 1997, all requested leave must be utilized 
and stated on request forms, in increments of NO LESS THAN one quarter (1/4) of a 
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working day. 

For maintenance staff the minimum amount of approved leave time will be 2 hours i.e. 
1/4 of working day, and for clerical staff, the minimum amount of approved leave time 
will be 1 3/4 hours, i.e. 1/4 of a working day. 

Supervisory staff are no longer authorized to approve any requests for leave time that is 
for less than (1/4) one quarter of a working day, nor stated in terms other than that which 
may be expressed in terms of quarters of a working day. (emphasis in original) (Ex. 2). 

8. On June 13, 1997, the Union filed a grievance on behalf of employee Carmen Gaglardi 
alleging that the restriction on use of sick time constituted a violation of Apast practice@. (Ex. 4). 
The grievance was denied on June 19, 1997. The grievance is pending before the State Board of 

Mediation and Arbitration. 

9. On December 31, 1997, Roughan issued a memorandum to Housing Authority staff 
members stating: 

Notice is hereby given that effective January 2, 1998, all requested leave must be utilized 
and stated on leave request forms, in increments of NO LESS THAN one hour. All 
requested leave shall be stated in hours only. 

Supervisory staff are not authorized to approve any requests for leave time that is for less 
than one hour increments. Any leave time utilized in excess of a one hour increment, e.g. 
one and one half hours, will result in rounding to the next hour. (emphasis in original) 
(Ex. 3). 

CONCLUSION OF LAW 

1. The Housing Authority committed a prohibited practice in violation of the Act when it 
unilaterally changed the manner in which employees could use sick and other leave time. 

DISCUSSION 

The issue in this case is whether the Housing Authority violated the Act when it 
unilaterally changed the manner in which employees could use sick and other leave time by 
imposing a minimum increment for such usage. The Union claims that sick and other leave time 
are mandatory subjects of bargaining and that the Housing Authority unlawfully unilaterally 
changed the clear past practice of allowing employees to use leave time in any increment. The 
Housing Authority argues that the management rights clause of the contract allows its actions. It 
also claims that the Union waived its right to bargain about the change and that the change is de 
minimis. In this case, we agree with the Union. 

It is well settled that leave policies, including the use of sick time, are mandatory subjects 
of bargaining. Groton Board of Education, Decision No. 3614 (1998); Greater Bridgeport 
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Transit District, Decision No. 2905 (1991), aff=d Greater Bridgeport Transit District v. State 
Labor Board, 232 Conn. 57 (1995); State of Connecticut, Decision No. 2663 (1988). It is a 
violation of the Act for an employer to unilaterally change a condition of employment that is a 
mandatory subject of bargaining, unless the employer establishes an adequate defense. Town of 
Hamden, Decision No. 2394 (1989); State of Connecticut (Department of Correction), 
Decision No. 2729 (1989); Norwalk Third Taxing District, Decision No. 3695 (1999). A 
condition of employment may be established through the past practice of the parties. City of 
Norwich, Decision No. 1735 (1979). A union=s prima facie case in support of a claim of 
unilateral change in a past practice is to show the clear existence of the practice and a unilateral 
change in that practice made by the employer. Norwalk Third Taxing District, supra.  Once the 
union has made out its prima facie case, the burden shifts to the employer to establish an 
adequate defense. We recognize a controlling provision of a collective bargaining agreement as 
such a defense. Id. 

Here, there is no dispute that, prior to March, 1997, employees were allowed to use leave 
time in increments of less than one hour. There is also no dispute that the Housing Authority 
changed that practice without bargaining with the Union. Thus, unless the Housing Authority 
can prove an adequate defense, we must find that it committed a prohibited practice. 

Turning to the Housing Authority=s contractual argument, we find that the management 
rights clause of the contract does not allow the unilateral action in this case. We have held that 
management rights clauses are to be strictly construed and we will not read a Awaiver@ into such 
a clause unless it is clear. Town of Farmington, Decision No. 3237 (1994). To constitute a 
waiver of rights based on a management rights clause, the waiver must be clear and 
unmistakable. Murphy Diesel Co. v. NLRB, 454 F.2d 303 (7th Cir. 1971); State of Connecticut, 
Decision No. 2859 (1990). The language in the management rights clause of the parties= 
contract in this case does not specifically refer to leave policies and the general language giving 
management the right to direct the operations of the Authority is too vague to constitute a waiver 
of the right to bargain about changes in leave policies. 

The Housing Authority also seems to make an argument that because the contract does 
not specify the increments in which leave may be taken, the employees have no right to take 
leave in increments of less than one hour. This argument is misguided because, as we stated 
above, conditions of employment may be established by past practice. Once established, those 
conditions concerning mandatory subjects of bargaining may not be changed unilaterally. 

The Housing Authority further claims that the Union failed to demand bargaining about 
this change and is, therefore, now barred from challenging the action. We have previously said 
that a union is not required to bargain from a futile position when the act is a fait accompli. 
Town of Farmington, supra; City of New Haven, et al v. Connecticut State Board of Labor 
Relations, 36 Conn. Supp. 18 (1979); Norwalk Third Taxing District, supra; Norwalk Third 
Taxing District, Decision No. 3676 (1999). In this case, the Housing Authority issued notices 
on March 24, 1997 and December 31, 1997 announcing that the changes would be implemented 
one week later, respectively. It is clear that the decision to implement the changes had been 
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made at the point that the memos were issued. Additionally, the Housing Authority was aware 
of the Union=s position with regard to this issue when it issued its December, 1997 memo 
because the instant complaint had already been filed. To require the Union to bargain at a point 
when the decision has been made would place the Union in the untenable position of bargaining 
from a severe disadvantage in which it would be making proposals, not to counter the action, but 
in an attempt to not lose more than the employer has already taken. See Town of Farmington, 
supra. As such, we find that the Union did not waive its right to bargain about these changes. 

Because we have found that the Housing Authority unlawfully changed the policy 
concerning leave time, we will issue an order directing a return to the status quo ante. We stress 
that our order intends for the parties to return to the use of leave time as such use existed prior to 
the Housing Authority=s unilateral action. We do not mean to imply by our decision that 
employees are necessarily free to use leave time in any minuscule amount they wish if such use 
was not the practice before March, 1997. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the East Hartford Housing Authority: 

I. Cease and desist from unilaterally changing the manner in which leave benefits may be 
used by employees; 

II. Take the following affirmative steps which we find will effectuate the purposes of the 
Act: 

A. Restore the policy of allowing employees to use leave benefits in increments of less 
than one hour until such time as the policy is changed through appropriate collective bargaining; 

B. Make whole any employee who suffered a loss as a result of the Housing Authority=s 
action in this case; 

C. Post immediately and leave posted for a period of sixty (60) consecutive days from 
the date of posting, in a conspicuous place where the employees of the bargaining unit 
customarily assemble, a copy of this Decision and Order in its entirety. 

D. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the 
receipt of this Decision and Order of the steps taken the East Hartford Housing Authority to 
comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

Paul D. Abercrombie

Paul D. Abercrombie

Acting Chairman


John W. Moore, Jr.

John W. Moore, Jr.

Alternate Board Member


Thomas C. Watson

Thomas C. Watson

Alternate Board Member


CERTIFICATION 
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day of 
September, 1999 to the following:


Attorney J. Wiliam Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Ralph Alexander

Brady, Willard & Alexander

330 Roberts Street

East Hartford, Connecticut 06108


Robert A. Linberk, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


John B. Roughan, Executive Director

East Hartford Housing Authority

546 Burnside Avenue

East Hartford, Connecticut 06118


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel
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