
STATE OF CONNECTICUT
LABOR DEPARTl\1ENT

CONNECTICUT STATE BOARD OF LABOR RELATIONS

CITY OF BRIDGEPORT

, DECISION NO. 3720
-and-

AUGUST 12, 1999
LOCAL 1159, COUNCIL 15
AFSCME, AFL-CIO

Case No. MPP-20,040

APPEARANCES:

Attorney John P. Bohannon, Jr.
For the City

Attorney Harry B. Elliott, Jr.
For the Union .

DECISION AND ORDER

On May 21, 1998, Local 1159, Council 15, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board), alleging
that the City of Bridgeport (the City or Employer) had violated and continued to violate
§§ 7-470(a)(1) and (4) of the Municipal Employee Relations Act (MERA or the Act) by
unilaterally subcontracting investigative work in the City Attorney's office to non-bargaining
unit personnel.

After the requisite preliminary steps had been taken, the parties came before the Labor
Board for a hearing on November 23 and December 14, 1998. Both parties were represented,
and were allowed to present evidence, examine and cross examine witnesses, and make
argument. The parties submitted post hearing briefs on or before March 3, 1999, which were
fully considered by the Labor Board.

On the basis of the entire record before us, we make the following findings of fact and
conclusions oflaw, and we issue the following order.



FINDINGS OF FACT

1. The City is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act, and at all material
times has represented a unit of uniformed and investigatory employees up to and including the
rank of Deputy Chief.

3. At all relevant times, the City and the Union were parties to successive collective
bargaining agreements in effect from July 1, 1991 through June 30, 1994 (Ex. 3) and from July 1,
1994 through June 30, 1997 (Ex.'1), both of which contained an identical management rights
clause.

4. The City Law Department is established by charter, and is comprised of the City
Attorney, Deputy City Attorney and Assistant City Attorneys appointed by the Mayor, as well as
Associate City Attorneys in the classified service of the City. The charter contains the following
relevant provision:

The Law Department shall be the legal counsel to every board, commis~ion,department
and officer of the city and shall represent the city in the prosecution and defense of all
civil actions. When the interests of the city require, the city attorney may engage any
necessary outside counsel, experts or assistants; provided that funds are available for such
purpose. (Ex. 20).

5. The Law Department handles an estimated case load of 1800 to 2500 claims and lawsuits
pending against the City at any given time. As of the date of the hearing in this matter, the City
Attorney employed six full time and five part time attorneys in the Law Department.

6. The duties of the City Attorney are codified in Chapter 2.10 of the Municipal Code and
specifically include the following:

The city attorney shall conduct all legal proceedings which may be necessary, or which
may arise in laying out and opening any street, road, highway or alley, public park or
square, or in vacating, straightening, altering or widening any street, road, highway or
alley, or any local improvement where the appointment and action of commissioners and
committees is required under the provisions of the city Charter. He shall advise any such
commissioners or committees in the performance of their duties. (Ex. 21).

7. The Municipal Code imposes the following duties on the Superintendent of Police
relative to the Law Department:

2.40.160. The superintendent of police shall, upon the request of the city attorney, assign
one or more officers or members to investigate or assist in the investigation of any
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accident which is claimed to have resulted from a defective highway in the city. Any
officer or member so assigned shall at once obtain all possible information relative to the
person or property injured, the nature of the injuries, the time, place and cause of the
accident and all circumstances and conditions surrounding the same, and shall make a
written report thereof to the superintendent, and shall if possible procure and embody in
such report the names of all witnesses to the accident or persons having knowledge
thereof. Such report or a copy thereof shall be promptly sent by the superintendent to the
city attorney. (Ex. 22).

This is the only section of the Municipal Code requiring the provision of police services to the
City Law Department.'

8. The job description for the rank of Detective describes the typical job duties of the
position as follows:

Investigates criminal co~plaints; does plainclothes investigation and examination work
in connection with the solution of known crimes; gathers, evaluates, prepares, and
preserves evidence found at the scene of the crime; interrogates complainants, victims,
witnesses or other persons with an intimate knowledge of either the crilI!eor those who
are suspected of committing it; prepares case records and statements for prosecution;
appears in court as a prosecution witness; performs technical work in connection with the
preparation of and classification of photographic and fingerprint records; does
surveillance and undercover investigation work in connection with the solution of active
and unsolved cases. (Ex. 8).

9. Since approximately 1983, the Superintendent of Police has assigned at least one
bargaining unit detective to the City Attorney's office as an investigator. The assignment of a
particular detective is discretionary with the Superintendent, and the position is not biddable or
promotional. The assignment is forty hours per week, typically worked on a Monday through
Friday schedule. The detective serving in this capacity performs a variety of tasks as required by
the attorneys in the Law Department, including serving subpoenas, delivering documents to court
or to City Hall, conducting background checks on potential witnesses, taking photographs of
accident scenes, obtaining mug shots, fingerprints, and internal affairs reports from the police
department, and interviewing witnesses and taking witness statements.

10. The Police Department's budget covers the entire cost of the detective(s) assigned to the
Law Department, including regular salary plus any available overtime worked. The availability
of overtime for this assignment is determined by the Superintendent of Police. During each year
in the relevant time period, the entire budgeted amount of overtime for the assignment was
exhausted.

11. Throughout the relevant time period, the Law Department has utilized sheriffs and other
non-bargaining unit personnel to serve subpoenas and to deliver documents. Sheriffs serve the
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majority of the subpoenas issuing from the Law Department.

12. On or about December 21, 1990, Detective Robert Kwet (Kwet) retired from the City
Police Department. At the time of his retirement, Kwet was assigned to the Law Department.
At some point after his retirement, in approximately 1991 or 1992, Kwet formed his own private
investigation company. State law requires private investigators to be licensed and to have prior
municipal law enforcement experience. (Ex. 14).

13. In approximately 1991, one of the attorneys in the Law Department, Barbara Brazzel-
Massaro (Brazzel-Massaro), utilized Kwet to assist in a case he had worked on while still a
detective in the Law DepartmenH Brazzel-Massaro had not previously utilized a private
investigator to assist her in the investigation of any of her cases.

14. Brazzel-Massaro specializes in defending the City and its employees against federal civil
rights claims brought against the police department pursuant to § 1983 of the U.S. Code. In the
context of police misconduct cases, Brazzel-Massaro believes that police officers who testify on
behalf of the defense risk impeachment as witnesses on the ground of bias because of the
perception that police officers are loyal ("Blue Code") and will tailor their testimony to protect
one another. Brazzel-Massaro believes that Kwet has less exposure to impeachment as a witness
because he is no longer employed as a police officer by the City, does not personally know many
of the officers, and also performs private investigative work on behalf of criminal defendants.

15. Brazzel-Massaro has utilized the private investigative services of Kwet on at least four
other occasions during the relevant time period. In two different cases, at least one of which
involved allegations of police misconduct, Brazzel-Massaro hired Kwet to locate witnesses and
take statements after members of the bargaining unit were unable to make contact with the
witnesses. In Brazzel-Massaro's opinion, Kwet was more successful in reaching these witnesses,
who were afraid of being arrested, because he no longer had the power of arrest. Police officers
in the City are required at all times to identify themselves as such by showing their badges, even
if they are not in uniform.

16. In two other cases, Brazzel-Massaro utilized Kwet to perform video surveillance on
plaintiffs suing the City for injuries allegedly inflicted by police officers. In both circumstances,
Kwet obtained videotape of the plaintiffs performing physical activities they alleged were
impossible for them to perform.

17. The Identification Unit in the Police Department obtained a video camera in
approximately 1990,which is used primarily for videotaping crime scenes and accident scenes.
Although some detectives have been trained in the use of the video camera, other detectives are
unaware that such equipment exists. Brazzel-Massaro had previously inquired of the various
detectives assigned to the Law Department whether the Police Department was able to videotape
in the course of an investigation, and was informed that such equipment was not available. No
attorney in the Law Department has ever requested a bargaining unit member to conduct video
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surveillance such as that perfonned by Kwet.

18. At least one other attorney in the Law Department has utilized Kwet for private
investigation of civil complaints against the City. Kwet has also served subpoenas and delivered
documents for the Law Department. Financial documents supplied by the City in response to the
Union's subpoenas (Exs. 9, 10) indicate that Kwet has rendered services to the City Law
Department from approximately May of 1992 through and including October of 1998. (Exs. 16-
19).

19. The Union was not aware that the Law Department was utilizing Kwet to perfonn
investigative work until approximately March of 1998, when a member of the bargaining unit
heard Kwet testify in court that Kwet routinely perfonned investigative services for the City.

20. Prior to 1990, the Law Department had never utilized the services of a private
investigator.

CONCLUSIONS OF LAW

1. The Union has established aprima facie case of subcontracting investigative work in the
City Law Department under the analysis outlined in City of New Britain, Decision No. 3290
(1995).

2. Public policy justifies the City's subcontracting of investigative work to non-bargaining
unit personnel in cases involving allegations of police misconduct.

3. The City violated the Act when it unilaterally subcontracted investigative work in the
City Law Department to non-bargaining unit personnel in civil cases not involving allegations of
police misconduct.

DISCUSSION

The Union in this case alleges that the City unlawfully subcontracted bargaining unit
work when it hired fonner City Detective Robert Kwet, a private investigator, to perfonn
investigative work for the City Law Department. In particular, the Union protests the use of
Kwet to conduct video surveillance and witness interviews, but in its brief expressly does not
claim that subpoena service or document delivery is bargaining unit work. The City argues that
the Union has failed to establish any of the three elements of its prima facie case or, in the
alternative, asserts that considerations of public policy justify the City's unilateral action. We
agree, in part, with both parties in this case.

Applying the standard enunciated in City of New Britain, Decision No. 3290 (1995), we

5

--- - - - -



find that the Union has proven aprima facie case of illegal subcontracting.. First, the
investigative work in question is work that is or logically could be perfonned by the bargaining
unit and has, in fact, been perfonned regularly by one or more bargaining unit members since at
least 1983. The City argues that the bargaining unit has never before perfonned video
surveillance and therefore cannot claim it as bargaining unit work. The record reveals that the
Law Department had never before utilized video surveillance as part of its investigation of civil
cases. When the Law Department began to do so, the work was given to Kwet and was never
offered to the bargaining unit. Since approximately 1990, the Police Department has maintained
video equipment and at least a few detectives had been trained in its use.2 We conclude that .
video surveillance constitutes bargaining unit investigative work.

,
We disagree with the City's contention that detectives are only authorized to perfonn

criminal, not civil investigations, since the City has pennitted detectives in the Law Department
to perfonn civil investigative work for years. We are also unpersuaded by the City's claim that
the Police Department is required to provide investigative services to the Law Department only
in the extremely limited circumstances set forth in the Municipal Code. Whether or not it has
been required to provide a detective to investigate civil cases, the Police Department has in fact
done so for approximately fifteen years.

.
Second, hiring Kwet to conduct video surveillance and interview witnesses was a

departure from what had been customary under past established practice. The record
demonstrates that prior to approximately 1990, the Law Department had never utilized private
investigators for any investigative function.

Finally, we find that the Union's fear of future encroachment on bargaining unit work is
reasonable, given that during the 1980's it was typical for more than one bargaining unit member
to be assigned to an investigative position in the Law Department. There is also an impairment
of reasonably anticipated work opportunities, since members of the bargaining unit would
logically perfonn the work that was subcontracted to Kwet.

The City raises public policy considerations as a defense to the charge. Specifically, the
City argues that restricting the Law Department's discretion to use non-bargaining unit
investigators in cases involving allegations of police misconduct would unduly interfere with the
City attorneys' obligations under charter, ordinance and professional rules of conduct to provide
a zealous defense to its client. Attorney Brazzel-Massaro credibly testified to the greater risk of
impeachment for bias faced by officers testifying on behalf of fellow officers accused of

Although the subcontracting at issue in this case occurred prior to 1995, the
violation is of an ongoing nature and the Union did not become aware of it until March of 1998.

2 We note that the Law Department was apparently misinfonned about whether
the Police Department had the proper equipment to perfonn such work.
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misconduct. We find the City's ability to present the best possible defense to a claim of police
misconduct or brutality is an important public policy consideration weighing heavily in favor of
the City in this case. Therefore, we conclude that the City may use non-bargaining unit
personnel such as Kwet for investigations related to allegations of police misconduct without
first bargaining with the Union.3 For all other civil matters not involving allegations of police
misconduct, the City must bargain with the Union before subcontracting investigative work in
the Law Department, including video surveillance and witness interviews. Because the record is
unclear regarding how many past instances of subcontracting to Kwet involved cases other than
police misconduct cases, we conclude the appropriate remedy in this case is a cease and desist
order and an order to bargain in the future before subcontracting such investigative work.

,
ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act it is hereby

ORDERED that the City of Bridgeport:

I. Cease and desist from unilaterally subcontracting or transferring investigative work in the
City Law Department to non-bargaining unit personnel, except in cases involving
allegations of police misconduct;

II. Take the following affirmative action which we find will effectuate the purposes of the
Act:

A. Restore the investigative work in the City Law Department to the bargaining unit,
except investigative work in cases involving allegations of police misconduct,
until such time as the parties agree otherwise or are otherwise bound pursuant to
the Act.

B. Bargain with the Union before subcontracting City Law Department investigative
work in the future in cases not involving allegations of police misconduct.

C. Post immediately and leave posted for a period of sixty (60) consecutive days
from the date of posting, in a conspicuous place where the employees of the City
of Bridgeport customarily assemble, a copy of this Decision and Order in its
entirety.

D. Notify the Connecticut State Board of Labor Relations at its office at 38 Wolcott

3 Of course, our decision in this regard does not preclude the City from using
bargaining unit members in police misconduct cases if it wishes to do so.
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Hill Road, Wethersfield, Connecticut, within thirty (30) days of the receipt of this
Decision and Order of the steps taken by the City of Bridgeport to comply
herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter

, Chairman

Wendella A. Battey
Wendella A. Battey
Board Member

Paul Abercrombie
Paul Abercrombie
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 12th day of
August, 1999 to the following:

Attorney Harry B. Elliott, Jr.
Council 15, AFSCME
290PrattStreet ,
Meriden, Connecticut 06450

RRR

Attorney John P. Bohannon, Jr.
Associate City Attorney
City of Bridgeport
1087 Broad Street
Bridgeport, Connecticut 06604

RRR

Edmund E. Winterbottom
Director of Labor Relations
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604
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