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DECISION AND ORDER AND PARTIAL DISMISSAL OF COMPLAINT

On or about April 11,1996, Local 1303-287, Council 4, AFSCME, AFL-CIO (Local 287)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the New London Housing Authority (the Housing Authority) had violated the Municipal
Employee Relations Act (the Act) by repudiating a term of the collective bargaining agreement
between the parties. During the hearing, the complaint was amended to add Local 1303-  17 1,
Council 4, AFSCME, AFL-CIO (Local 171) as a complainant and to allege additionally that the
Housing Authority has also repudiated a term of the collective bargaining agreement with Local
171.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for a hearing on January 12, 1998 and April 2, 1998 at which all parties appeared and were
represented by counsel. They were given full opportunity to produce evidence, to examine and
cross-examine witnesses and to make argument. All parties filed post-hearing briefs and reply
briefs, the last of which was received by the Labor Board on June 24, 1998.

Based upon the entire record before us, we make the following findings of fact and
conclusions of law, and we issue the following order.



FINDINGS OF FACT

1. The Housing Authority is an employer within the meaning of the Act.

2. Local 287 and Local 171 are employee organizations within the meaning of the Act and at
all times material were the exclusive bargaining representatives of units of employees comprising
office and administrative employees and maintenance employees, respectively.

3. In late 1993 and early 1994, the parties engaged in negotiations for collective bargaining
agreements to succeed those expiring on December 3 1, 1993. The negotiations for the two locals
were conducted jointly.

4. It was the practice of the negotiators during contract negotiations to submit tentative
agreements to the Union membership and the Housing Authority Board of Commissioners,
respectively, for ratification after which a full contract would be finalized and signed.

5. Among the tentative agreements reached by the negotiators on February 17, 1994 was a
new 0 9.2 to read “Effective upon retirement, an employee shall be paid sixty percent (60%) of
his/her accumulated unused sick leave”. (Exs. 3 and 4).

6. The Union’s Staff Representative, Mickey Busca, drafted the collective bargaining
agreement for Local 287 and mailed it on February 23, 1994 to Dorislee Carpenter, the Housing
Authority’s Executive Director and Chief Negotiator, for her review. (See Ex. 11). The draft
omitted $9.2. (Draft agreement attached to Ex. 11).

7. The Housing Authority’s Board of Commissioners discussed the negotiations in executive
session at its regular meeting held on February 28, 1994, but no votes or motions were taken in
executive session. There is no evidence that draft contracts were given to the Commissioners for
their February 28, 1994 meeting. (Ex. 13A at p. 2).

8. Members of Local Unions 287 and 17 1 ratified the collective bargaining agreements on
March 17, 1994.

9. At some time prior to March 25, 1994, Ms. Carpenter polled four Commissioners by
telephone and received ratification of the contracts by them. It is unknown whether Ms.
Carpenter discussed $9.2 of the contracts with the Commissioners she polled. (Ex. 14A).

10. Ms. Carpenter executed the collective bargaining agreements on or about March 25,
1994. (Exs. 2 and 21). The agreements executed by Ms. Carpenter do not contain $9.2
regarding payment for unused sick leave upon retirement.

11. Sometime later, David Watson, President of Local 171, discovered the omission of § 9.2
and notified Mr. Busca of this error.
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12. Mr. Busca prepared a memorandum of agreement for each Local Union and sent them to
Ms. Carpenter on May 27, 1994. Each memorandum states:

The undersigned parties hereby agree that agreement was reached during the
negotiations for the 1994 to 1998 collective bargaining agreement for the
following provision and that such provision was inadvertently omitted from the
collective bargaining agreement.

Therefore, the agreement shall be amended to include the following under Article
IX, Insurance and Pensions:

\
Section 9.2

Effective upon retirement, an employee shall be paid sixty percent (60%) of
his/her accumulated unused sick leave.
(Ex. 16C).

13. The memoranda of agreement were discussed at the June 20, 1994 meeting of the Board
of Commissioners, but no action was taken. (Ex. 15A).

14. On June 27, 1994, Ms. Carpenter, on behalf of the Housing Authority, executed the
memorandum of agreement with Local 171. (Ex. 5). There is no evidence in the record that the
memorandum of agreement regarding Local 287 was executed by Ms. Carpenter.

15. Local 287 Union member Mary Ann Newman retired in late 1995 or early 1996 and
requested payment for 60% of her unused sick leave pursuant to what she thought was 5 9.2 of
the collective bargaining agreement. Payment was denied by letter dated November 27, 1995
(Ex. 20) which stated that the Board of Commissioners did not consider 0 9.2 to be part of the
collective bargaining agreement since it did not appear in that document.

16. The Local Union filed a grievance to protest the denial of sick leave payment but did not
pursue it, filing the instant prohibited practice complaint instead.

CONCLUSIONS OF LAW

1. We will find a repudiation of a contract in the following circumstances: (1) where a party
has taken an action based upon an interpretation of a contract and that interpretation is asserted in
subjective bad faith; (2) where a party has taken an action based upon an interpretation of a
contract and that interpretation is wholly frivolous or implausible; or (3) where a party does not
dispute the other party’s interpretation, but seeks to defend its action on some collateral ground
not based upon an interpretation of the contract.

2. The doctrine of repudiation presupposes the existence of a valid term of a collective
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bargaining agreement which has been repudiated in one of the manners set forth in paragraph 1
above.

3. The Housing Authority and Local 17 1 had a valid agreement regarding 0 9.2 by virtue of
the memorandum of agreement signed by the Housing Authority’s chief negotiator on
June 27,1994.

4. The Housing Authority repudiated the valid agreement with Local 171 regarding $ 9.2.

5. The Housing Authority and Local 287 did not have a valid agreement regarding 9 9.2
because that section is not included in the collective bargaining agreement and there is no
evidence that the Housing Authority’s chief negotiator signed a memorandum of understanding
with Local 287 regarding 0 9.2.

DISCUSSION

This case presents a question of repudiation of two collective bargaining agreements. We
will find that a party has repudiated a contract under the following circumstances: (1) where a
party has taken action based upon an interpretation of a contract asserted in bad faith; (2) where a
party has taken action based upon an interpretation that is wholly frivolous or implausible; or (3)
where a party does not dispute the other party’s interpretation of the contract, but seeks to defend
its action on some collateral ground not based upon an interpretation of the contract. See City of
West Haven, Decision No. 2488 (1986); Hartford Board of Education, Decision No. 2141
(1982). We consider charges of repudiation to be serious, and we will require substantial proof
of them. See State of Connecticut (Department of Public Safety), Decision No. 3575 (1998).

In this case, the Housing Authority disputes the very existence of 5 9.2 of each of the
collective bargaining agreements. Therefore, we must first determine whether $9.2 came into
existence in either contract and, if so, whether the Housing Authority has repudiated its terms.

The facts show that the Board of Commissioners did not ratify 9 9.2 of either contract in
February or March of 1994. That section was omitted from the draft agreement for Local 287
prepared by the Union in February, 1994. There is no evidence that a draft agreement for Local
171 was ever forwarded to Carpenter in February, 1994. Although summaries of agreed upon
provisions, which referenced 0 9.2, were prepared during negotiations, it was not definitely
established which, if any, document was presented to the Commissioners for ratification (Exs. 3
or 4, or Ex. 2).

It is also undisputed that the final collective bargaining agreements signed by the Housing
Authority’s chief negotiator in March, 1994 did not contain 4 9.2. At the time of ratification and
execution, neither party was aware of the omission. After this error was discovered, memoranda
of agreement (Exs. 5 and 16C) were prepared to correct the error for both units.
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We also find that the evidence in the record does not establish that the Board of
Commissioners ratified the subsequent memoranda of agreement. Without question, these
documents were discussed at their June 20, 1994 meeting. However, the minutes of that
meeting do not show that the memoranda of agreement were ratified. The only witness at the
hearing who was present at that meeting, Minerva Dudley-Cook, denied that ratification action
was taken. Based on the above, we conclude that 5 9.2 was never ratified by the Board of
Commissioners for either bargaining unit.

Our above conclusion does not end our discussion, however, because in this case, the ’
Board of Commissioners’ chief negotiator subsequently executed a memorandum of
understanding with Local 171 regarding $ 9.2. Further, the Union argues that a valid contract
regarding 3 9.2 exists for each Local by virtue of the tentative agreements reached between the
Unions and Carpenter as evidenced by Exhibits 3 and 4. Therefore, we must determine whether
there exist valid agreements in spite of the conclusion that the Commissioners never ratified the
contract provision or the memoranda of agreement.

We note that there is considerable fault to be found with both parties for causing this
dispute. The Union created the problem in the first instance by omitting an important provision
from the collective bargaining agreement it drafted. At a minimum, the minutes of the relevant
Board of Commissioners meetings do not adequately reflect discussion of and action upon the
important and costly matter of the collective bargaining agreement and the memoranda of
agreement. Far less important matters are memorialized in great detail. There were two
essential witnesses in the case -- Mickey Busca and Ms. Carpenter. The Union did not call Mr.
Busca and the Housing Authority did not call Ms. Carpenter, leaving the record unclear as to
several important facts.

Based on the evidence presented, we find that a valid 3 9.2 provision does exist for Local
17 1 but does not exist for Local 287. First, we find that Dorislee Carpenter had the apparent
authority to enter into agreements during these negotiations and that the Union rightfully relied
on that authority in coming to agreements with her. Apparent authority is that semblance of
authority which a principal, through his own acts or inadvertences, causes or allows third persons
to believe his agent possesses. Tomlinson v. Board of Education of City of Bristol, 226 Conn.
704,734 (1993); City of New Haven v. Local 884,  Council 4, AFSCME, AFL-CIO, 44 Conn.
App. 764,769 (1997). Consequently, apparent authority is to be determined, not by the agent’s
own acts, but by the acts of the agent’s principal. Tomlinson, supra; New Haven, supra; City of
Norwalk v. Connecticut State Board of Labor Relations, 206 Conn. 449,45 1 (1988). The issue
of apparent authority is one of fact to be determined based on two criteria. First, it must appear
from the principal’s conduct that “the principal held the agent out as possessing sufficient
authority to embrace the act in question, or knowingly permitted [the agent] to act as having such
authority.” Tomlinson, supra, quoting Nowak v. Capitol Motors, Inc., 158 Conn. 65,69  (1969).
Second, the party dealing with the agent must have, “acting in good faith, reasonably believed,

under all the circumstances, that the agent had the necessary authority” to bind the principal to
the agent’s actions. Nowak, supra.



When the principal is a municipal corporation, a third party contracting with the
municipal corporation is charged with notice of the extent of the powers of municipal officers
and agents with whom they contract. Generally, no officer or board has power to bind the
municipal corporation by contract unless duly empowered by statute, the charter, or authority
conferred by the common council. City of New Haven, supra, citing Fennell v. Hartford, 238
Corm. 809 (1996),  quoting 10 E. McQuillan, Municipal Corporations (3d Ed. Rev. 1990) $29.15,
p. 315.

In this case, Carpenter was the only negotiator for the Housing Authority at the
bargaining table and there is no question that she had the authority to sign documents on behalf
of the Housing Authority. Indeed, the Housing Authority does not dispute the validity of the
March, 1994 collective bargaining agreement which was signed only by Carpenter on behalf of
the Housing Authority. Additionally, Carpenter appears to have been the highest ranking
Housing Authority staff member. She was the Executive Director and reported only to the
Housing Authority Commission. Thus, it is reasonable to conclude that she possessed the
authority to enter into agreements on behalf of the Housing Authority.

Further, although the parties historically had submitted tentative agreements to their
respective parties for review and ratification, there was no formal or express limitation on Ms.
Carpenter’s ability to sign final agreements on behalf of the Housing Authority. Certainly there
is no statutory requirement for “legislative approval” by the Commission if Carpenter was the
Commission’s “designated representative” for purposes of bargaining.’ Further, we note that
Carpenter signed the collective bargaining agreement in March, 1994 after merely “polling” the
Commission members. There is no record evidence of a review of the proposed contract by the
full Commission or of a formal ratification vote at a duly called meeting.

Based on the above, we find that the Housing Authority held out Carpenter as their
designated representative for purposes of bargaining and that the Union had good reason to rely
on Carpenter’s actions as being valid actions on behalf of the Housing Authority. Carpenter’s
actions were consistent with the bargaining authority given to designated representatives under
the statute. The Union had no reason to doubt Carpenter’s ability to conclude bargaining and it
rightfully relied on this apparent authority. See: City ofStamford,  Decision No. 874 (1969).

In spite of Carpenter’s bargaining authority, we cannot find that the Housing Authority
and Local 287 entered into a final agreement to include $9.2  in the contract. Although the

‘Section 7-474(d) of the Act states in relevant part: If the municipal employer is a
. ..housing authority...such housing authority...or its designated representatives...shall represent
the municipal employer in collective bargaining and shall have the authority to enter into
collective bargaining agreements with the employee organization which is the exclusive
representative of such employees, and such agreements shall be binding on the parties
thereto...and no such agreement or any part thereof shall require approval of the legislative body
of the municipality.
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evidence shows that there was a tentative agreement regarding that section, the final signed
collective bargaining agreement does not contain $9.2. Likewise, there is no evidence that a
memorandum of agreement was subsequently signed. Thus, there is nothing on this record upon
which we can base a conclusion that the Housing Authority and Local 287 intended $9.2 to be
part of the final agreement.

We reach the opposite conclusion with regard to Local 17 1. Although the contract signed
in March, 1994 did not contain $9.2,  the subsequent memorandum of agreement concerning that
section was signed by both parties. Because we have found that Carpenter possessed the 1
apparent authority to enter into this agreement, it is binding on the parties. The Housing
Authority’s subsequent refusal tq abide by that memorandum of agreement constitutes a
repudiation of the contract. The Housing Authority’s only defense to its actions is its argument
that the provision is not valid. In essence, the Housing Authority argues a collateral defense
under the third type of repudiation described above. Since we have found that defense not to be
valid, the Housing Authority’s refusal to recognize $9.2 is a repudiation of the contract.*

This case represents a failure of the collective bargaining process due to the actions of
both parties. The resulting inequitable result for the two bargaining units should have been
avoided.

1

CONCURRING OPINION OF MEMBER GREBEY

I agree with my fellow Board members’ ultimate conclusion with regard to the prohibited
practice complaint filed in this matter. However, I see no need to find that the Housing
Authority’s designated bargaining representative, Dorislee Carpenter, had “apparent authority” to
enter into the collective bargaining agreements and the subsequent memorandum of agreement
with Local 17 1. In my opinion, Carpenter had actual authority to do so and her signature binds
the Housing Authority. She was the only bargaining representative at the table and there was no
formal or express limitation on her authority. Neither the Housing Authority nor Carpenter ever
indicated that she did not have the full blessing of the Commission to enter into agreements and
to conclude bargaining with these unions. Based on this, I find that she was the Housing
Authority’s “designated representative” for bargaining as that term is used in the statute. As
such, she rightfully entered into agreements without the “legislative approval” of the
Commission and those agreements are binding. The Housing Authority cannot erase that
authority after the fact simply because it is now faced with an agreement with which it may not
be fully satisfied. Its choice of a bargaining representative obligates it to live up to the valid
agreements entered into by that representative.

*The  record contains only cursory information as to the individual members of Local 17 1
affected by this matter. Therefore, our order will include a general statement requiring a make
whole remedy for any Local 171 member who has suffered a loss as a result of the City’s
repudiation.
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ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that:

I. The allegations concerning Local 287 are dismissed;

II. The Housing Authority cease and desist from failing to implement the provisions of the
June 27, 1994 memorandum of understanding concerning Local 17 1;

III. The Housing Authority take the following affirmative steps which we find will effectuate
the policies of the Act:

A. Make whole any member of Local 17 1 who has retired since June 27, 1994 and has
not received the benefits set forth in the June 27, 1994 memorandum of understanding for
any losses incurred as a result of the Housing Authority’s failure to implement that
provision;

B. Post immediately and leave posted for a period of sixty (60) consecutive days from the
date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

C. Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of
the receipt of this Decision and Order of the steps taken by the New London Housing
Authority to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

Wendella A. Battey
Wendella A. Battey
Board Member

C. Raymond Grebey
C. Raymond Grebey
Board Member

8



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 6th day of
August, 1999 to the following:

Attorney Jason W. Cohen
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06 109

Attorney Harry E. Calmar t
Suisman, Shapiro, Wool,
Brennan, Gray & Greenberg
The Courtney Building
2 Union Place, Suite 200
P.O. Box 1591
New London, Connecticut 06320

Robert A. Linberk, Staff Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

TE BOARD OF LABOR RELATIONS
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