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DECISION AND DISMISSAL OF COMPLAINT 

On July 13, 1998, Richard Dowd, an individual (the Complainant), filed a complaint with 
the Connecticut State Board of Labor Relations (the Labor Board), alleging that the City of 
Milford (the City) and Local 1566, Council 4, AFSCME, AFL-CIO (the Union) had engaged in 
practices prohibited by ' 7-470 of the Municipal Employee Relations Act (MERA or the Act), in 
connection with the denial by the Milford Pension Board of the Complainant=s application for 
disability retirement. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on April 29, 1999. All parties appeared, and the Union and the City were 
represented. The Labor Board raised the question of whether it had jurisdiction over the 



Milford Pension Board. The Complainant was allowed to present argument and evidence 
bearing on this question. At the conclusion of the Complainant=s evidence, the Union moved to 
dismiss the case against it. The Labor Board granted the Union=s motion, and also dismissed the 
complaint against the City. This is the written decision confirming those rulings by the Labor 
Board. 

FINDINGS OF FACT 

1. The City of Milford is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material hereto has represented a bargaining unit of maintenance employees employed by the 
City. 

3. At all relevant times prior to approximately April of 1996, the Complainant was a City 
employee and a member of the Union. 

4. The Union and the City are parties to a collective bargaining agreement that contains the 
following language in Article III, Section 4(f): 

If an employee who is medically unable to perform the duties of his position, and has 
exhausted all Workers Compensation benefits and all leaves of absence, and if that 
employee has obtained vested rights under the existing Pension Plan of the City of 
Milford, the City shall have the right to petition the Pension and Retirement Board of the 
City of Milford for the consideration of a disability retirement for said employee. If said 
employee has not obtained the necessary service to have vested rights under the City=s 
Pension Plan, the City shall have the right to terminate said employee as medically 
unable to perform the duties of that position, subject to the right to be placed on the re-
employment list for a period of two years in accordance with the Civil Service Rules and 
Regulations. (See Ex. 5). 

5. The Milford City Charter contains the following relevant provisions: 

Section 6.

The mayor shall appoint a city attorney . . .The city attorney shall be the legal advisor for

the city and all departments, boards and officers of the city relating to their official

duties. Upon written request he shall furnish them with a written opinion on any question

of law involving their respective powers and duties . . . .


Section 17.1-4


(a) There shall be a retirement system for the City of Milford, the management of which 
shall be vested in a retirement board . . 

*** 
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(c) The board shall be the trustee of the retirement fund and shall have full control and 
management thereof . . . 

Section 17.1-8 

Eligibility for retirement for all city employees . . . shall be governed by their respective 
pension agreements or binding arbitration awards with respect to pensions as same may 
be amended from time to time, along with the applicable provisions of state and federal 
law . . . . 

Section 17.1-37 
*** 

(f) Disability retirement:  Any member of the retirement system who, after ten years of 
continuous service as an employee of the city who shall be totally and permanently 
disabled, except as a result of his own wilful misconduct, may be retired for disability 
according to the provisions of this section, provided proof of total disability shall be 
submitted to the retirement board . . . (Ex. 1 attachments). 

6. The Pension Board for the City of Milford, as established by the charter provisions 
referenced above, is comprised of both labor and management members and operates as an entity 
independent from City control. 

7. By memo dated April 18, 1990, City Attorney Marilyn Lipton advised the Chairman of 
the Pension Board regarding Social Security disability in relevant part as follows: 

To qualify for social security disability, a worker must be unable to engage in any 
substantial gainful activity because of a medically determinable physical or mental 
impairment which can be expected to result in death or which has lasted or can be 
expected to last for a continuous period of at least 12 months. 

*** 
In view of the foregoing, I would suggest that when a pension applicant is applying for a 
total disability pension, the examining physicians be asked whether the applicant is 
medically capable of holding any type of job. (Ex. 4). 

8. In January of 1995, the Complainant suffered a work-related injury and underwent back 
surgery. (See Ex. 1). 

9. In approximately May of 1996, the Complainant was laid off. (See Ex. 1). 

10. In approximately August of 1996, the Complainant applied directly to the Pension Board 
for a disability pension, which was denied. 

11. By memorandum dated February 5, 1997, City Attorney Lipton advised the Chairman of 
the Milford Pension Board in relevant part as follows: 
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Upon reexamination of the [opinion letter dated September 4, 1996], . . .I now correct my 
original position in this matter. 

The contract language does not require a ten year length of service for eligibility for a 
service connected disability retirement. Rather, when a person is completely and totally 
disabled from employment by virtue of a service connected disability, he or she may 
retire without the ten year vesting. (Ex. 1 attachment). 

12. The Union filed a grievance on behalf of the Complainant after the Pension Board denied 
his disability pension. In its April 15, 1998 decision on the arbitrability of the grievance, the 
arbitration panel stated in relevant part: 

The grievant presumably applied directly to the Pension Board for a disability pension on 
or about August 1996. The Pension Board denied his application and he has filed a 
grievance. The fact that the Pension Board denied his application is not grounds to 
arbitrate his claim.  However, what is arbitrable is whether or not the City pursuant to 
Article III, Section 4(f) [referenced in Finding 4 above] submitted a petition on the 
grievant=s behalf. If the grievant met the prerequisites [in the contract] then the City 
would have the right to petition the Pension Board. However, if the grievant did not meet 
those requirements, then the City has no obligation to pursue said petition. (Ex. 3). 

13. On July 13, 1998, the Complainant filed the instant prohibited practice complaint. 
(Ex.1). 

14.	 On August 25, 1998, the arbitration panel issued its award on the merits of the grievance. 
The award states in relevant part: 

DISCUSSION 

The City cannot dictate to the Pension Board as to when or when not to give 
someone a disability pension. The Pension Board is an autonomous agency with 
representatives of both Management and Union and acts independently of the City. 
Therefore, the Arbitration Panel has no authority to direct the City to tell the Pension 
Board what to do. 

AWARD 

The City did not violate Article III, Section 4(f) by not petitioning the Pension 
and Retirement Board on behalf of Mr. Dowd. The grievance is accordingly denied. 
(Ex. 5). 

15. On December 23, 1998, the Agent of the Labor Board recommended dismissal of the 
complaint. (Ex. 2). 
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CONCLUSIONS OF LAW


1. The Complainant has alleged no facts which would establish that the Union violated its 
duty of fair representation. 
2. The Labor Board has no jurisdiction over the Pension Board because it is not an 
employer as defined by the Act. 

DISCUSSION 

This case arises because the Complainant was denied a disability pension by the Milford 
Pension Board. The Complainant alleges that the City has committed a prohibited practice by 
unilaterally changing the manner by which disability pensions are granted, despite the fact that 
the Milford Pension Board is the entity solely responsible for determining whether to grant or 
deny any pension applications. The Complainant further alleges that the Union breached its 
duty of fair representation by failing to submit certain evidence during the arbitration on 
Complainant=s grievance. 

Section 7-467(1) of the Act defines a municipal employer as follows: 

AMunicipal employer@ means any political subdivision of the state, including a town, city, 
borough, district, district department of health, school board, housing authority or other 
authority established by law, a private nonprofit corporation which has a valid contract 
with any town, city, borough or district to extinguish fires and to protect its inhabitants 
from loss by fire, and any person or persons designated by the municipal employer to act 
in its interest in dealing with municipal employees... 

Section 7-471(5) of the Act gives the Labor Board the power to determine whether a municipal 
employer has committed a prohibited practice. In this case, however, the Complainant attempts 
to challenge the denial of his disability pension by the Milford Pension Board. There is 
insufficient evidence to conclude that the Labor Board has jurisdiction over the Milford Pension 
Board. The Pension Board appears to be an independent entity established by charter provision 
and comprised of both labor and management representatives, which has sole control over the 
management of the pension fund. From this information we cannot conclude that it is a 
municipal employer as defined by the Act nor an agent of the City as municipal employer. We 
note that the arbitration panel, in considering this issue, reached the same conclusion. 

The Complainant argues that because the City Attorney provides legal opinions on 
occasion to the Pension Board, the City has control over the Pension Board=s decision-making 
process and is therefore responsible for the Pension Board=s actions. The Complainant provided 
two memos from the City Attorney to the Pension Board as evidence of the City=s involvement 
in the Pension Board=s processes. This evidence does not prove that the Pension Board is bound 
by the City Attorney=s legal advice, or that the City, through its attorney, controls the Pension 
Board in any way. The Pension Board has the sole authority by charter to control the pension 
fund, and the Labor Board has no authority to determine whether, in this case, the Pension 
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Board=s decision was correct. Although the Complainant may have recourse in another forum, it 
is clear that his complaint against the City must be dismissed for lack of jurisdiction. 

We also dismiss the complaint against the Union because the allegations do not establish 
a breach of the duty of fair representation. It is well-settled that A[o]nly where the Union=s 
conduct is motivated by hostility, bad faith, or dishonesty does a prohibited practice exist.@ In 
the matter of Rudolph D=Ambrosio, Decision No. 3611 (1998) (internal cites omitted). In this 
case, the Complainant argues that if the Union had supplied the arbitration panel with certain 
evidence, the Complainant would have prevailed. First, the evidence is clear that the arbitration 
panel recognized its lack of authority over the Pension Board. (Ex. 5). In addition, the mere 
failure to enter certain evidence in an arbitration proceeding, without more, does not establish a 
breach of the duty of fair representation. For these reasons, the complaint against the Union is 
dismissed. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

John W. Moore

John W. Moore

Alternate Board Member
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 10th day of 
June, 1999 to the following:


Mr. Richard Dowd

40 Underhill Road

Milford, Connecticut 06460


Marilyn J. Lipton, City Attorney

City of Milford

City Hall, 110 West River Street

Milford, Connecticut 06460


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


John Boland, Personnel Director

City of Milford

City Hall, 110 West River Street

Milford, Connecticut 06460


Bill Kluytenaar, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

RRR 

______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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