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DECISION AND DISMISSAL OF COMPLAINT 

On December 16, 1996, Local 196, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board), alleging that 
the State of Connecticut, by and through its agent, the Connecticut Lottery Corporation (CLC or 
the State) violated ' 5-272 of the State Employee Relations Act (SERA or the Act) by 
unilaterally imposing new working conditions. 

After the requisite preliminary steps were taken, the matter came before the Labor Board 
for a hearing on June 22, 1998, at which time both parties appeared, were represented, and were 
allowed full opportunity to present evidence, examine and cross examine witnesses, and make 
argument. Both parties filed post hearing briefs on September 8, 1998. 

Based on the entire record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaint. 



FINDINGS OF FACT


1. The State is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all relevant 
times has represented a bargaining unit of administrative clerical employees (NP-3). 

3. The State and the Union are parties to a collective bargaining agreement, in effect from 
July 1, 1994 through June 30, 1999. (Ex. 36). 

4. The State Division of Special Revenue (DSR) was at all relevant times the agency 
responsible for the regulation and licensing of all legal gaming in the State of Connecticut, 
including Off-Track Betting, jai alai, greyhound racing and casinos. (Ex. 3). The licensing 
aspect of the DSR=s jurisdiction includes issuing required occupational licenses to the private 
employees of these gaming establishments. 

5. Prior to July 1, 1996, the Connecticut State Lottery was a subdivision of the DSR. 
Employees of the DSR who were assigned to the Lottery Division were not required to be 
licensed by DSR but were required to submit to a criminal background check and fingerprinting 
prior to being hired. DSR did issue licenses to the owners and employees of establishments 
which operated lottery ticket machines. 

6. Beginning in approximately 1990, DSR employees hired as Lottery Field Representatives 
were required to sign an authorization for release of personal information, which provided in 
relevant part that: 

...[t]he intent of this authorization is to give my consent for full and complete 
disclosure of the records of educational institutions, financial or credit 
institutions, including records of deposits, withdrawals and balances or checking 
and savings accounts and loans, and also the records of commercial or retail credit 
agencies (including credit reports and/or ratings)...real and personal property tax 
statements and records, wherever filed...(Exs. 30, 31). 

7. During the 1996 legislative session, Public Act 96-212 was passed by the Connecticut 
General Assembly, effective July 1, 1996 and codified at Conn. Gen. Stat. ' 12-800 et seq.  (Ex. 
2). The Public Act created the Connecticut Lottery Corporation (CLC) as a quasi-private entity 
responsible for the operation of the State Lottery, thereby eliminating the Lottery as a 
subdivision of the DSR. 

8. The Public Act specifically provided in relevant part as follows: 

(1) Connecticut Lottery Corporation shall be a successor employer to the state and shall 
recognize existing bargaining units and collective bargaining agreements existing at the 
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time of transfer of the lottery to the corporation. The employees of the corporation shall 
be considered state employees under the provisions of sections 5-270 to 5-280, inclusive. 

*** 
(2) Existing lottery employees of the Division of Special Revenue in collective 
bargaining units shall be offered the opportunity to transfer with their position to the 
corporation. . . .Employees who are offered the opportunity to transfer to the corporation 
may decline to do so. Any person who is covered by a collective bargaining agreement 
as an employee of the Division of Special Revenue who accepts employment with the 
corporation shall transfer with his position and shall remain in the same bargaining unit 
of which he was a member as an employee of the Division of Special Revenue. 
(Ex. 2, ' 12-802(e)). 

The President and CEO of the CLC was the only individual employed by the CLC itself rather 
than by the State. The CLC is the only gaming organization in the State whose employees, with 
the exception of the President, are employed by the State of Connecticut. 

9. Public Act 96-212 also added the following relevant provision to the statute governing 
the Division of Special Revenue: 

Sec. 12-568a. Regulation of state lottery. The Division of Special Revenue shall adopt 
regulations . . .concerning the regulation of the state lottery under the operation and 
management of the Connecticut Lottery Corporation. Such regulations may include but 
need not be limited to . . .regulation of lottery sales agents including qualifications for 
licensure and license suspension and revocation . . .(Ex. 3). 

The Public Act did not specifically reference the licensure of CLC employees. 

10. By memorandum dated May 23, 1996, the employees of the DSR were advised of the 
passage of P.A. 96-212 and its major provisions affecting employees of the Lottery Division. 
The memorandum also indicated that the DSR would Amaintain a regulatory role,@  but did not 
expressly state that as employees of the CLC they would need to be licensed by the DSR. 
(Ex. 11). 

11. In approximately August of 1996, the Director of Human Resources for the CLC, Karen 
Mehigan (Mehigan) was informed by the DSR Licensing Coordinator, Joseph Peplau (Peplau), 
that all CLC employees needed to be licensed. In order to be licensed by the DSR, employees of 
the CLC were required to fill out a Class 1 Occupational License Application, which consisted of 
a two-page application form, a release authorization form, and a notice regarding conditional 
license issuance pending fingerprint check. (Ex. 15). The DSR also used the Class 1 form to 
license employees of other gaming enterprises including casinos, jai alai, greyhound racing and 
Off-Track Betting. 

12. Effective immediately thereafter, prospective CLC employees were required to complete 
the license application and to sign the release form as part of the application process. (Ex. 12). 
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Existing CLC employees were not required to complete the application and release until 
November of 1996. (See Finding of Fact 16). 

13. Carla Boland (Boland), the Local Union President, had numerous discussions with 
Mehigan regarding the licensing requirement. In particular, Boland expressed concern 
regarding the confidentiality of  the release form. The only release Boland had ever been 
required to sign during her twenty years of employment with DSR was in 1985 for the purpose 
of enabling a credit card company to verify her income. (Ex. 35). 

14. In response to Boland=s concerns, Mehigan contacted the Executive Director of the DSR 
who replied in pertinent part that Athese releases are kept in secure licensing files within the 
Division and are utilized only by [DSR] investigators or State Police Investigators when a 
release is required to obtain relevant information.@  (Ex. 13). 

15. On or about November 4, 1996, Boland filed an institutional grievance, which alleged as 
follows: 

Condition of employment changed without open discussion with the union. Spec [sic] 
Revenue violating the constitutional rights of the State of CT employees by requesting 
disclosure statements of confidentially [sic]. In addition, the Div [sic] is questioning the 
integrity of the State=s investigatory process of new hires. (Ex. 32). 

The grievance was denied on the basis that the Division of Special Revenue was the regulatory 
agency, not the employing agency, of CLC employees. The grievance does not appear to have 
been pursued further by the Union. 

16. By memorandum from Mehigan dated November 15, 1996, current CLC employees were 
notified about the DSR licensing requirement, and were provided the license application and 
release forms to be completed and returned by November 29, 1996. (Ex. 14). 

17. By memo dated November 25, 1996, the President of the CLC provided all CLC 
employees with a copy of the CLC=s revised Code of Ethics, and requested that the employees 
acknowledge receipt of the document by signing and dating the attached acknowledgement form. 
Boland crossed out the portion of the acknowledgement form which stated that the employee 

Aagree[d] to comply with@ the Code of Ethics, and added AI am currently governed under 
collective bargaining and also the State Personnel Act which can be found in the State Statutes.@ 
(Ex. 17). 

18. On December 16, 1996, the Union filed the instant complaint with the Labor Board. 
(Ex. 1). 

19. By memorandum dated December 30, 1996, Peplau, the DSR Licensing Coordinator, 
informed Mehigan that some existing CLC employees still had not submitted a completed 
license application. (Ex. 18). Among the employees who had not submitted complete 
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application forms were Boland, Joe Sabo, Russell Gomes and James Gazzola. Boland, Sabo and 
Gomes filled out the application form but did not sign off on the release authorization form. 
Despite this, they were issued occupational licenses. Gazzola did not submit any of the 
documents, and did not receive an occupational license. No enforcement action was taken by the 
DSR in 1996 for the failure of any CLC employee to fully comply with the occupational license 
requirement. 

20.  In June of 1997, P.A. 97-277, An Act Concerning the Testing of Racing Dogs, the 
Licensing of Lottery Corporation Employees and Off-Track Betting, (Ex. 4), was passed and 
added the following new provisions to the chapter governing the CLC: 

Sec. 12-802a. Employee licenses.  No person shall be employed by the Connecticut 
Lottery Corporation until such person has obtained an occupational license issued by the 
executive director of the Division of Special Revenue in accordance with its regulations... 

Sec. 12-802b. Information required for licensing. Licensing and regulation of 
employees. The executive director of the Division of Special Revenue may issue 
occupational licenses to employees of the Connecticut Lottery Corporation. In 
determining whether to grant a license to any such employee, the executive director may 
require the applicant to submit information as to such applicant=s: (1) Financial standing 
and credit which shall, at the discretion of the executive director, be updated annually; 
(2) moral character; (3) criminal record, if any; (4) previous employment; (5) corporate, 
partnership or association affiliations; (6) ownership of personal assets; and (7) such 
other information as the executive director deems pertinent to the issuance of such 
license, provided the submission of such other information will assure the integrity of the 
state lottery. The executive director may reject for good cause an application for a 
license and he may suspend or revoke for good cause any license issued by him after a 
hearing held in accordance with the provisions of chapter 54. Except as otherwise 
provided in this section, such occupational license shall remain in effect and not be 
subject to renewal throughout the term of employment of any such employee holding 
such a license. Any employee of the Connecticut Lottery Corporation whose license is 
suspended or revoked, or any such applicant aggrieved by the action of the executive 
director concerning an application for a license, may appeal to the Gaming Policy Board 
not later than fifteen days after such decision. 

21. P.A. 97-277 also amended Conn. Gen. Stat. 12-568a in relevant part as follows: 

The Division of Special Revenue shall adopt regulations . . .for the purpose of assuring 
the integrity of the state lottery, concerning the regulation of the state lottery under the 
operation and control of the Connecticut Lottery Corporation. Such regulations shall 
include: (1) The licensing of employees of the Connecticut Lottery Corporation. . . 
(Ex. 4). 

22. No written standards exist regarding the manner in which credit information of CLC 

5




employees is analyzed or what type of information discovered in an annual credit check would 
subject an employee to rejection or revocation of an occupational lilcense. Accountants 
employed in the DSR=s financial department review the credit information and bring any 
potential irregularities to the attention of the gambling regulation division. Any ultimate 
decision to take administrative action to revoke an employee=s license based on financial 
information is made by the Executive Director of the DSR. 

23. By letter dated July 30, 1997, Mehigan forwarded a copy of P.A. 97-277 to the Union 
and indicated that the DSR had recently contacted employees who had not yet complied to 
request that they submit their applications by August 8, 1997. (Ex. 34). 

24. By letters dated August 15, 1997 and September 8, 1997, respectively, the DSR notified 
Bolan and Gomes that they were required to sign and submit the release authorizations within 
ten days or administrative proceedings would be instituted. (Exs. 20, 21). 

25. On August 19, 1997, Gazzola filed a grievance alleging that because he was not informed 
by the DSR prior to transferring to the CLC about the licensing requirement, he was entitled to a 
waiver of the requirement. The grievance was denied on the grounds that the DSR was the 
regulatory agency, not the employing agency, of Gazzola. The grievance was appealed to Step 3 
on or about November 18, 1997. (Ex. 33). The record does not reveal the ultimate disposition of 
the grievance. 

26. By letter dated January 29, 1998, Gazzola=s attorney was notified that Gazzola had not 
complied with the occupational license requirement set forth in P.A. 97-277. A compliance 
hearing was scheduled for February 28, 1998 at the DSR=s offices, for the purpose of allowing 
Gazzola the opportunity to demonstrate compliance with the licensing requirement. (Ex. 23). 

27. A compliance hearing regarding Boland=s failure to sign the release authorization was 
also scheduled for February 25, 1998 at the DSR=s offices. (Ex. 22). Boland=s attorney appeared 
and maintained that as a current state employee, Boland should not be subject to any further 
background investigation. The DSR determined that there was good cause shown during the 
compliance hearing to proceed to a show cause hearing on the revocation of Boland=s 
occupational license for her failure to submit a signed release authorization. (Ex. 24). 

28. By letter dated May 8, 1998, the DSR sent Boland=s attorney a bill of particulars which 
stated: 

IT IS ALLEGED THAT your client, an occupational licensee of the Division, has failed 
to file a duly executed Release Authorization form which is required as part of the Class I 
Occupational License application. If such allegation is true, your client may be in 
violation of Section (5) of Public Act No. 97-277. 

A revocation hearing was scheduled for May 18, 1998. (Ex. 25). 
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29. The Union filed applications to waive the license requirement for Gazzola, Boland, Sabo 
and Gomes. (Exs. 26, 27). All four applications were denied by the DSR. (Exs. 28, 29). 

30. As of the date of the hearing in the instant matter, the DSR had not issued a decision on 
whether to revoke Boland=s license. If Boland=s license were revoked, she believed that the CLC 
would institute termination proceedings against her. Gazzola retired effective June 30, 1998. 
(Ex. 37). The disposition of the cases involving Sabo and Gomes is unclear from the record. 

31. During the relevant time period, neither the CLC nor the DRS offered to negotiate with 
the Union regarding the occupational license requirement for CLC employees. 

CONCLUSIONS OF LAW 

1. It is a prohibited practice for an employer to unilaterally change a condition of 
employment involving a mandatory subject of bargaining, unless the employer proves an 
adequate defense. 

2. The requirement that employees of the Connecticut Lottery Corporation obtain 
occupational licenses as a condition of employment was not imposed by the employing agency 
but rather by the legislature through the agency charged by statute with licensing authority over 
the CLC. 

3. The CLC did not commit a prohibited practice by distributing occupational license 
applications to CLC employees since it was required to do so by the licensing authority pursuant 
to statute. 

DISCUSSION 

The Union raises a claim of illegal unilateral change in this case. Specifically, the Union 
asserts that the State violated the Act by failing to negotiate both the decision and the impacts of 
the requirement that all Connecticut Lottery Corporation (CLC) employees obtain an 
occupational license as a condition of employment. Our case law is clear that Aan employer is 
prohibited from implementing unilateral changes to major terms and conditions of employment 
involving mandatory subjects, regardless of whether the terms and conditions arise from the 
contract or from past practice, unless the employer proves an adequate defense.@ State of 
Connecticut, Department of Labor, Decision No. 3660 (1999). In the present case, the Union 
cannot demonstrate that the employer CLC failed to bargain because the occupational license 
requirement was imposed by the DSR, the agency responsible for regulating the employer, rather 
than by the employer itself. 

We have previously had occasion to review the distinction between a state agency in the 
role of employer and a state agency in the role of licensing authority. In State of Connecticut, 
Dept. Of Public Safety, Decision No. 2645 (1988), the Labor Board was asked to render a 
declaratory ruling on the question, inter alia, of whether the Department of Public Safety was an 

7




employer pursuant to the Act when acting in the capacity of reviewing the grant of police powers 
to Protective Services employees employed by State agencies other than the Department of 
Public Safety. We quote at length from the Board=s decision because we find its reasoning fully 
applicable to the instant case: 

Protective Services police officers are employed at various state agencies and exercise 
police powers at the physical facility to which they are assigned. The authority to hire 
and to discharge, as well as the day to day supervision of such police officers, is vested in 
the agency or agencies by whom the officers are employed. The Commissioner of Public 
Safety (hereinafter referred to as the State Police or Department of Public Safety) has no 
role in the hiring of such police officers, other than deciding whether to grant police 
powers to the officer. If the State Police deny the application for police powers for a 
prospective Protective Services police officer, he or she cannot be hired. The State 
Police play no role in the day to day supervision of the police officers and perform no 
other function of an employer with respect to these officers during the term of their 
employment. The State Police do not decide whether to terminate the employment of 
such officers; however, if the State Police revoke the police powers of an officer, he must 
be removed from his position by the employing agency (i.e. either discharged or demoted 
to a position that does not involve the exercise of police powers) because a qualification 
for continued employment as a Protective Services police officer is that the officer 
continue to be empowered by the State Police to exercise police powers . . . 

When the exclusive bargaining representative of a bargaining unit of state employees 
enters into a collective bargaining agreement, that agreement is between the exclusive 
bargaining representative and all state agencies which act in the role of employer of the 
employees covered by the agreement. The collective bargaining agreement is not 
between the bargaining representative and state agencies which act solely as licensing 
authorities with respect to state employees. 

Under C.G.S.' 29-18, the Commissioner of Public Safety is a licensing authority for 
persons who are not employed within the Department of Public Safety. As discussed 
above with respect to NP-5 Protective Services police officers, the State Police are 
empowered under Section 29-18 to grant or revoke the right of such officers to exercise 
police powers. This is like the Department of Motor Vehicles granting or revoking the 
right of an individual to have a driver=s license. Similarly, it is like the right of an 
appropriate state agency to grant or revoke various professional licenses, such as a 
physician=s, a registered nurse=s, or an attorney=s occupational license. No doubt there are 
employees of the State of Connecticut who are required to possess a driver=s license or be 
licensed as a physician, registered nurse or attorney in order to hold employment in their 
current position with the State of Connecticut. However, the requirement to hold such a 
license does not make the licensing authority the employer of such state employees. In 
other words, when an individual is employed by a state agency other than the agency 
which is the licensing authority, the agency which is the licensing authority does not 
stand in the role of employer merely because it controls the power to grant or revoke the 
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license in question. This is so even where the license is required for state employment in 
a particular type of position and license revocation will result in the employee losing 
employment in that state position. 

We find in the present case that the CLC as employer did not unilaterally impose the licensing 
requirements. Rather, the requirements were imposed by the legislature and were implemented 
by DSR, the statutory regulatory agency. The DSR is not the employer, as defined by the Act, of 
CLC employees and therefore has no duty to bargain with the Union over licensing requirements 
for CLC employees. In this situation, where the legislature has imposed a licensing requirement 
for CLC employees and vested the licensing power with the DSR, the CLC has no duty to 
bargain over the imposition of that requirement. 

In so holding, we reject the Union=s assertion that the present case can be distinguished 
from State of Connecticut, Dept. Of Public Safety because the Lottery was formerly a 
subdivision of the DSR and should now be viewed as one half of a Adouble-breasted@ employer. 
In support of this proposition, the Union cites to a case decided under the National Labor 
Relations Act, Operating Engineers v. NLRB, 90 LRRM 2321 (D.C. Cir. 1975), in which the 
court examined whether a wholly owned subsidiary of a unionized company was a separate 
employer or was required to abide by the collective bargaining agreement covering the 
employees of the unionized company. The case set forth the criteria used to determine whether 
two companies constitute a single employer for purposes of collective bargaining, including 
common ownership or financial control, interrelationship of operation, common management at 
the top levels, and other indicia of a relationship not at Aarm=s length@. Even assuming arguendo 
that such reasoning is applicable to public sector employment, the Union=s argument in this 
regard is untenable in light of Public Acts 96-212 and 97-277, which specifically created the 
CLC as a new and separate State employer and granted regulatory authority over the CLC to the 
DSR. 

For the same reasons, we similarly find that the CLC had no duty to negotiate any 
substantial impacts of the licensing requirement on CLC employees. The impacts asserted by the 
Union consist of Boland=s exposure to termination for failing to comply in full with the 
occupational license requirements, and issues related to the use and dissemination of confidential 
employee financial information. With respect to the potential loss of employment, only the 
DSR can make the determination to institute license revocation proceedings and to render an 
employee unqualified to perform duties by virtue of not possessing the proper occupational 
license. The CLC cannot negotiate a different outcome with the Union. Although theoretically 
an employee=s termination can be challenged through the contractual grievance arbitration 
procedure, license revocation proceedings are governed by the Uniform Administrative 
Procedures Act, not by the provisions of the collective bargaining agreement. State of 
Connecticut, Dept. Of Public Safety, supra; Ex 4, ' 12-802(b). As for the confidential financial 
information, the CLC itself does not maintain or use such information for any purpose. Only 
certain employees of the DSR and the State Police have access to this information. While the 
Union may be understandably concerned about potential misuse of such information, any remedy 
it may have is not in this forum. 
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The complaint is dismissed. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the State Employee Relations Act, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 

CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th day of 
May, 1999 to the following: 

Attorney Ellen M. Carter

OPM - Office of Labor Relations RRR
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450 Capitol Avenue

Hartford, Connnecticut 06106


Attorney Barbara J. Collins

21 Oak Street

Hartford, Connecticut 06106


Tristram Carpenter, Service Representative

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


RRR


_______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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