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DECISION AND ORDER 

On June 15, 1998, Local 376, UAW (the Union) filed a complaint with the Connecticut 
State Board of Labor Relations (the Labor Board), alleging that the Town of Plymouth (the 
Town) had violated the Municipal Employee Relations Act (MERA or the Act) by unilaterally 
excluding certain positions from the bargaining unit. On December 21, 1998, the Union filed an 
amended complaint which alleged that the Town had violated the Act by unilaterally 
subcontracting bargaining unit work. 

After the requisite preliminary steps had been taken, the parties agreed to waive their 
right to an evidentiary hearing before the Labor Board, and submitted a full stipulation of facts 
and exhibits. Both parties filed briefs, the last of which was received by the Labor Board on 
February 26, 1999. Based upon the entire record before us, including the parties= stipulation of 
facts and exhibits, we make the following findings of fact and conclusions of law, and we issue 
the following order. 



FINDINGS OF FACT 

The findings of fact are based upon the full stipulation of facts and exhibits submitted by 
the parties: 

1. The Town is a municipal employer within the meaning of the Municipal Employee 
Relations Act (MERA or the Act). 

2. The Union is an employee organization within the meaning of the Act. 

3. On June 15, 1998, the UAW filed a prohibited practice complaint against the Town of 
Plymouth in Case No. MPP-20,104 alleging that "Since on or about February 1, 1998 and at all 
times thereafter, the above named employer, by its agents, officers, and representatives has failed 
to bargain in good faith with the Union by unilaterally excluding agreed upon bargaining unit 
positions from the bargaining unit." (Ex. 1). 

4. On December 21, 1998 the UAW filed an amended prohibited practice complaint against 
the Town of Plymouth in Case No. MPP-20,104 charging that A. . .the Town of Plymouth is in 
violation of Section 7-470(a)(4) when it unilaterally subcontracted the Sanitarian Service job to 
the Torrington Area Health District without prior bargaining with the Union.@  (Ex. 2). 

5. On July 9, 1997, George Jabs, the sanitarian for the Town of Plymouth, submitted to the 
Town's Mayor, David Denis, notice of his intent to voluntarily terminate his employment with 
the Town effective August 31, 1997. (Ex. 3). 

6. On or about July 31, 1997, the Town received a Notice of Election in Case No. ME-
18,990 from the State Board of Labor Relations indicating that an election for non-supervisors 
including the Town sanitarian would be held on Thursday, August 14, 1997. (Ex. 4) The Notice 
of Election referenced a signed Agreement for Consent Election dated July 30, 1998. (Ex. 5). 

7. On August 5, 1997, the State Board of Labor Relations mailed a "corrected copy of the 
List of Eligible Employees" in Case No. ME-18,990 to Mayor Denis and UAW Organizer, 
Robert Cerritelli. (Ex. 6). 

8. On August 8, 1997, Mayor David Denis, in correspondence to Jim Rokos, Director, 
Torrington Area Health District, referenced an earlier conversation with Rokos concerning the 
Town of Plymouth's interest in becoming part of the Torrington Area Health District due to the 
Town sanitarian's pending retirement. Mayor Denis indicated the need to have a written 
agreement with the Torrington Area Health District that would cover the period from September 
1, 1997 through June 30, 1998 with additional anticipated funding to cover the next fiscal year, 
July 1, 1998 through June 30, 1999. (Ex. 7). 

9. The Town demonstrated estimated cost savings associated with the Town's decision to 
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subcontract the sanitarian services to the Torrington Area Health District. (Ex. 8). 

10. The election in ME-18,990 was held on August 14, 1997 and the sanitarian voted in said 
election and his vote was not challenged by the Town. 

11. On September 5, 1997, the Town of Plymouth and the Torrington Area Health District 
entered into a ten-month agreement whereby the Torrington Area Health District would provide 
sanitarian services to the Town of Plymouth from September 1, 1997 through June 30, 1998. 
(Ex. 9). 

12. Robert Cerritelli, the Union organizer, has represented that the contracting out of the 
sanitarian services to the Torrington Area Health District was not discussed with the Union or 
agreed to by the parties prior to the UAW certification as the exclusive bargaining 
representative. (Ex. 10). The Town does not contest this representation. 

13. The Town and the Union acknowledge that since approximately June of 1993, the 
Torrington Area Health District periodically contracted with the Town of Plymouth to perform 
sanitarian services for the Town of Plymouth on an as-needed basis during periods of absence 
due to vacation or incapacity. 

14. On September 30, 1997 the UAW, Local 376 was certified by the Connecticut State 
Board of Labor Relations as the exclusive bargaining representative of the non-supervisory unit 
including the sanitarian position. (Ex. 11). 

15. George Jabs' last day of work was on or about August 31, 1997. Mr. Jabs was paid a 
lump sum amount in August of 1997 for accumulated sick leave benefits and received no other 
wages subsequent to receiving the lump sum payout. He was covered under the Town's medical 
insurance plan until on or about December 31, 199[7]. He did not perform any sanitarian duties 
after August 31, 1997 as he was not physically at work. He effective date of retirement was 
January 31, 1998. (Ex. 12). 

16. The first negotiation session between the parties took place on March 3, 1998. (Ex. 13). 

17. At the initial negotiation session on March 3, 1998, the Town informed the UAW 
negotiating committee on that date that the Town had contracted the sanitarian services to the 
Torrington Area Health District prior to September 30, 199[7] when the UAW was designated as 
the exclusive bargaining representative of non-supervisory employees including the sanitarian 
position. (Ex. 14). 

18. The Union submitted its initial contract proposals to the Town on April 13, 1998. (Ex. 
15). 

19. The Town submitted its initial contract proposals to the Union on May 15, 1998. (Ex. 
16). 
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20. On June 25, 1998, the Town of Plymouth joined the Torrington Area Health District 
thereby amending its existing contract for services. (Ex. 17). 

21. As of the date of the Pretrial Hearing - December 17, 1998 - the Town and the Union 
were still in the process of negotiating the initial collective bargaining agreement. 

CONCLUSIONS OF LAW 

1. The Town violated the Act by unilaterally subcontracting bargaining unit work on two 
occasions without negotiating with the Union. 

2. The Town had a duty to bargain with the Union over any subcontracting which was 
implemented after the Union won the election but before the Union was certified as the exclusive 
bargaining representative. 

DISCUSSION 

The Union=s claim in this case is that by contracting with the Torrington Area Health 
District (TAHD), the Town illegally subcontracted the work of the bargaining unit position of 
Sanitarian. The Town presents two defenses to this charge. First, the Town argues that it had no 
duty to bargain over the decision to subcontract because it was made before the Union was 
designated as the exclusive bargaining representative for the bargaining unit in question. In 
addition, the Town asserts that the decision to subcontract was consistent with past practice. 
For the reasons set forth below, we disagree with the Town on both counts. 

At the outset, we note that there are actually two separate instances of subcontracting at 
issue in this case. The first contract was for a ten-month period from September 1, 1997 through 
June 30, 1998. (Ex. 9). Pursuant to this contract, the TAHD provided certain services to the 
Town for a fixed monthly cost. One of the services provided was coverage for the vacant 
Sanitarian position.1  Prior to the expiration of the ten-month contract, the Town decided to 
become a full-fledged member of the TAHD, whereby the District would provide the health 
services previously provided by the Town=s health department, including the duties of the Town 
Sanitarian. 

1 Exhibit 9 references an attached list of duties that the TAHD would perform for the 
Town. The parties did not include this attachment as part of the stipulated record. However, it is clear 
from the Town=s brief and from Exhibit 7 that a purpose of the ten-month contract was to provide 
coverage for the vacant Sanitarian position. 
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We take administrative notice of the fact that the position of Town Sanitarian is one 
required by statute.2  Municipalities have the option to join a district department of health 
already in existence with the approval of the district=s board, rather than provide such health 
services through its own health department. Conn. Gen. Stat. ' 19a-241. District health 
departments must likewise provide for the services of a sanitarian. Conn. Gen. Stat. ' 19a-
242(c). However, when a municipality joins a district health department, full-time employees of 
the municipality=s health department Ashall become employees of such district department of 
health@ but Amay retain their rights and benefits in the pension system of the [municipality] by 
which they were employed and shall continued to retain their active participating membership 
therein until retired.@  Conn. Gen. Stat. ' 19a-244. 

The above-referenced statutes clearly require the Town to provide health services and to 
provide for the services of a sanitarian. We presume this is why it was necessary for the Town to 
periodically subcontract with the TAHD to provide coverage for the Town Sanitarian during 
periods of absence due to vacation or incapacity. While the statutes also indicate that the Town 
could choose to join an established health district such as TAHD to perform required health 
services, there is no evidence that the Town was required to do so. 

Turning to the Town=s first argument, we disagree that the Town=s duty to bargain did not 
arise until the Union was designated as the exclusive bargaining representative by virtue of the 
certification issued on September 30, 1997. At a minimum, the Town was precluded from 
instituting any unilateral changes to major terms and conditions of employment once the election 
was conducted and the Town knew that the Union represented the majority of the employees, 
including the Town Sanitarian. Town of Plymouth, Decision No. 2030 (1981).3 

2 Conn. Gen. Stat. ' 19a-200(b) provides: AOn and after July 1, 1988, each municipality 
shall provide for the services of a sanitarian certified under chapter 395 to work under the direction of the 
local director of health. Where practical, the local director of health may act as the sanitarian.@ 

3 The Town also had a duty to refrain from making unilateral changes or engaging in other 
conduct which might interfere with employee rights protected by ' 7-470(a)(1) of the Act. See e.g. State 
of Connecticut, Commissioner of Public Works, Decision No. 1573 (1977). However, as the Town 
correctly notes in its brief, the Union does not allege that the Town=s actions in this case somehow 
interfered with the employees= ability to freely choose an exclusive bargaining representative. 
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The Town argues that because its decision to subcontract was made and carried out prior 
to the election, there was no exclusive bargaining representative and therefore no duty to 
bargain, relying on the Labor Board=s decision in East Lyme Board of Education, Decision No. 
2430 (1985). In East Lyme, the School Board solicited and accepted bids for the operation of 
the school cafeteria, after the representation petition was filed but before the election was 
conducted. Under the circumstances of that case, the Labor Board found that the employer=s 
duty to bargain with an exclusive bargaining representative was not triggered because Athe 
decision to implement subcontracting was made and, at least in a legal sense, implemented 
before the election.@ 

The Town urges us to consider Exhibit 7 as evidence that the Town had both made the 
decision to subcontract and had taken steps to implement the decision prior to the election on 
August 14, 1997. That exhibit, a letter from the Mayor to the director of the TAHD dated 
August 8, 1997, states in its entirety: 

It was a pleasure speaking with you recently concerning the Town of Plymouth=s 
interest in being part of your health district. As you know, our sanitarian is retiring on 
August 31, 1997. We need to have a written agreement with you that will cover us from 
September 1, 1997 through June 30, 1988. In the meantime, our next budget cycle can 
include your services for FY 98/99. I believe that we will need coverage for three days 
per week. 

I=m sure that we can create a very workable schedule. The Town=s health director 
is aware of this proposal and supports this arrangement. Please contact me as soon as 
possible so that a final document can be executed. (Ex. 7). 

This letter does not establish that either instance of subcontracting at issue here was a Adone 
deal@ as of August 8, 1997, one week before the election. Unlike the situation presented in East 
Lyme, where a bid was accepted prior to the election, in effect forming a binding contract, all the 
Town did in the present case prior to the election was to propose a ten-month contract with 
TAHD, which proposal required the approval of the TAHD Executive Board. See Exhibit 9. 
That approval did not occur until after the election, and there is no evidence to suggest 
otherwise. The ten-month contract was therefore not executed by the parties until after the 
election. As for the decision to join the TAHD, no action was taken by the Town to 
implement such a plan (assuming one existed in August of 1997) until June of 1998, well after 
the Union=s certification and after the parties had started negotiations for an initial collective 
bargaining agreement. 

At best, Exhibit 7 establishes that while the Town may have decided to subcontract the 
Sanitarian=s work prior to the election, no real action was taken to implement the decision until 
such time as it was clear that the Union was the exclusive bargaining representative. We find 
these circumstances similar to those presented in Southington Board of Education, Decision 
No. 1221 (1974), where the School Board approved a recommendation to subcontract custodial 
work prior to the election but did not put the work out to bid until after the Union was certified. 
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The Labor Board found that unilateral subcontracting under these circumstances violated the 
Act. In this case, we similarly conclude that the Town was not relieved of its duty to bargain 
with the Union over any proposed subcontracting of bargaining unit work because both instances 
of subcontracting were actually implemented after the Union became the exclusive bargaining 
representative. 

We now must determine whether the Union proved that the subcontracting was illegal 
under the analysis set forth in City of New Britain, Decision No. 3290 (1995). That analysis 
requires a showing that: 

1. The work in question is bargaining unit work. 
2.	 The subcontracting or transfer of work at issue varies significantly in kind or 

degree from what was customary under past established practice. 
3.	 The subcontracting or transfer of work has a demonstrable adverse impact on the 

bargaining unit. 

We find that the work of the Sanitarian is clearly bargaining unit work, even though the position 
of Sanitarian was vacant when the Union was certified. We further find that both instances of 
subcontracting at issue here varied significantly from the past practice of utilizing the TAHD to 
fill in for the Sanitarian during short-term, temporary absences. There is no evidence on this 
record to indicate that the Town had ever previously contracted with the TAHD for an extended 
period of time or to permanently replace a Town employee. Finally, we conclude that the 
Town=s actions, particularly its decision to join the TAHD, has a demonstrable adverse impact on 
the bargaining unit because the position has, in effect, been eliminated from the bargaining unit 
as long as the TAHD is providing the service.4 

Because the Town offered no valid defenses to the subcontracting charge,5 we conclude 
that the Town violated the Act by illegally subcontracting bargaining unit work on two separate 
occasions without negotiating with the Union. However, with regard to the ten-month contract, 

4 We note that the Town makes no claim that it has Agone out of the business of@ providing 
health services. 

5 Although the Town demonstrated estimated cost savings associated with the 
subcontracting (Ex. 8), we recently cautioned that Awe do not consider cost savings per se to constitute an 
adequate defense to a charge of unilateral subcontracting or transfer of bargaining unit work.@ Town of 
Windsor, Decision No. 3671 (1999). 
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we find no appropriate remedy other than the posting of this decision, due to the fact that the 
period covered by that contract has since passed and because the position was vacant at the time 
the work was subcontracted. With respect to the remedy for the second instance of 
subcontracting, we note that the order set forth fully below does not seek to invalidate the 
Town=s membership agreement with TAHD, as long as the illegally subcontracted work is 
restored to the bargaining unit. 
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act it is hereby 

ORDERED that the Town of Plymouth: 

1.	 Cease and desist from failing or refusing to bargain with the Union over any proposed 
subcontracting or transfer of bargaining unit work; 

2.	 Take the following affirmative action which we find will effectuate the purposes of the 
Act: 
1.	 Restore the work of the Sanitarian to the bargaining unit, until such time as the 

parties agree otherwise through collective bargaining. 
2.	 Bargain with the Union over any proposed subcontracting of this or any other 

bargaining unit work. 
3.	 Post immediately and leave posted for a period of sixty (60) consecutive days 

from the date of posting, in a conspicuous place where the employees of the Town 
of Plymouth customarily assemble, a copy of this Decision and Order in its 
entirety. 

4.	 Notify the Connecticut State Board of Labor Relations at its office at 38 Wolcott 
Hill Road, Wethersfield, Connecticut, within thirty (30) days of the receipt of this 
Decision and Order of the steps taken by the Town of Plymouth to comply 
herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Wendella A. Battey 
Wendella A. Battey 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 11th day of 
May, 1999 to the following:


Henry Fijalkowski, International Representative

Region 9A UAW

111 South Road

Farmington, Connecticut 06032


Attorney Gerald Stergio

Shipman & Goodwin

One American Row

Hartford, Connecticut 06103


Richard G. Covello, Mayor

Town of Plymouth

Town Hall Building

19 East Main Street, Route 6

Terryville, Connecticut 06786


RRR 

RRR 

______________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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