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DECISION AND ORDER 

On March 13, 1997, the State of Connecticut, Office of Labor Relations (the State or 
OLR) filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board), 
alleging that AFSCME, Council 4 (the Union) had violated and continued to violate ' 5-
272(b)(3) and ' 5-272(c) of the Act Concerning Collective Bargaining for State Employees 
(SERA or the Act). Specifically, the State alleged that the Union pursued a grievance to 
arbitration and has moved to vacate the arbitration award, in direct contravention of the express 
terms of a valid settlement agreement between the parties. As part of its remedy, the State 
requests an order that the Union reimburse the State=s fees and costs incurred in defending the 
grievance, the arbitration, the motion to vacate the award in court, and the instant proceeding. 

After the requisite preliminary steps had been taken, the parties came before the Labor 
Board for a hearing on March 10, 1998. Both parties were represented, and were allowed to 
present evidence, examine and cross examine witnesses, and make argument. The parties 
stipulated to ten exhibits. The parties submitted post hearing briefs on May 8, 1998, which were 
fully considered by the Labor Board. 

On the basis of the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 

FINDINGS OF FACT 



1. The State Office of Labor Relations is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all material 
times has been the exclusive representative for a bargaining unit comprised of Correction 
Officers (COs) employed by the State of Connecticut Department of Correction. 

3. The State and the Union were at all material times parties to a collective bargaining 
agreement, in effect from July 1, 1988 through June 30, 1994 (Ex. 10), which contained the 
following relevant provisions: 

ARTICLE 12 

Section One. Definition. Grievance. A grievance is defined as, and limited to, a 
written complaint involving an alleged violation or a dispute involving the application or 
interpretation of a specific provision of this Agreement. 

* * * 
ARTICLE 13 

Section One. Disciplinary action includes oral reprimand, written reprimand, suspension 
(with written notice except in emergency), demotion, discharge, transfer between 
facilities. 

* * * 
Section Three. No employee who has completed the working test period shall be 
disciplined or discharged except for just cause. . . 

Section Four.  Any grievance under Section One above will be submitted at Step III. . . . 

4. At all material times prior to November 1, 1996, Patrick Neary (Neary) was a CO and a 
member of the Union. 

5. On March 28, 1995, Neary, the Union, and the State executed the following Stipulated 
Agreement (Ex. 11): 

1. Correctional Officer Patrick Neary will serve a 5 day suspension based on his off-
duty misconduct. 

2. This action will not be appealed. 

3. The department acknowledges that Mr. Neary has attended and successfully 
completed an EAP program to address his substance abuse problems. 

4. Mr. Neary acknowledges that if he is arrested in the future for a substance abuse 
related offense or any other offense that negatively reflects the department, that he 
will be subject to dismissal from state service. 

6.	 At some point prior to March 28, 1996, Neary was terminated from his 
employment with the State. (See Ex. 9). 



7. On March 28, 1996, the parties executed the following Stipulated Agreement (Ex. 2) 
which provides in relevant part as follows: 

In full and final resolution of the above mentioned issue [dismissal of Patrick Neary] the 
parties agree to the following: 

1. OLR Grievance #08-05533 is withdrawn;


2. The Department of Correction agrees to reinstate the grievant . . . 


3. If the grievant is reinstated, he agrees that he may be randomly tested two (2) 

times within nine (9) months of his reinstatement for alcohol and drug use. A 

positive test result for drug or alcohol use shall be followed by a confirming test;


4. The parties agree to be bound by any confirming test results;


5. Should any test, upon confirmation be positive, or should the grievant refuse to 

cooperate in any way in the testing process, he shall be terminated from State 

service. Although the grievant retains due process Loudermill rights to a pre-

disciplinary hearing, the final decision to terminate employment for the reasons 

contained herein shall not be appealed to Arbitration;


* * * 
10. This Agreement is considered a ALast Chance Agreement@. The contents of this 

Agreement and any action which might result from the enforcement of this 

Agreement are specifically not appealable by the Union or grievant in any forum.

This Agreement is extra-contractular, and therefore, is not arbitrable.


11. In signing this Agreement, the grievant relieves the State of Connecticut, the 

Department of Correction, its Agents, and the Union and its Agents, from any 

possible liability or cause of action known or unknown which may arise from this 

document or the facts or transactions involving the dismissal of the grievant;


12. The grievant freely and voluntarily enters into this Agreement. The grievant=s 

signature on this document is an acknowledgment that he has read it and fully 

understands its content, meaning, intent and implications.


Neary also signed the agreement, and was reinstated. 

8. On September 20, 1996, a random sample of Neary=s urine tested positive for drugs. 
(Ex. 3). The record does not reveal who tested the sample or how the testing was performed. 
9. On September 24, 1996, Neary was placed on administrative leave by the Warden, 
"pending an Investigation into the possibility of [Neary] having violated [his] stipulated work 

agreement.@  (Ex. 4). 
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10. By letter dated October 18, 1996, Neary was informed that he was terminated from state 
service effective November 1, 1996 for violating the terms of the stipulated ALast 

Chance@ agreement by testing positive for cocaine. (Ex. 5). 

11. On October 23, 1996, the Union filed a grievance regarding Neary=s termination. 
(Ex. 6). 

12. On December 10, 1996, the grievance was denied at Step 3 as non-arbitrable pursuant to 
the terms of the Stipulated Agreement. (Ex. 6). 

13. By letter dated December 24, 1996, the Union appealed the grievance to arbitration 
before the State Board of Mediation and Arbitration (SBMA). (Ex. 7). 

14. The SBMA received the Union=s request to arbitrate, and by letter dated January 6, 1997 
assigned the grievance a case number of (c)9697-A-770. (Ex. 8). 

15. On March 13, 1997, the State filed the instant prohibited practice complaint. (Ex. 1). 

16. By award dated November 6, 1997, the single arbitrator dismissed the Union=s grievance 
as non-arbitrable, stating in part that the AUnion=s attempt to bring this matter to 

arbitration violates its agreement.@  (Ex. 9). The Union=s position in the arbitration of the 
grievance was summarized as follows in the award: 

The Union argues that arbitral review is warranted solely to determine if cause 
exists for the dismissal of the grievant. If the terms of the agreement have been met, the 
Union will not argue about the severity of the punishment, since that has been agreed 
between the parties. However, the Union believes that arbitration is necessary to 
determine whether a violation of the Agreement occurred. Furthermore, the Agreement 
contains ambiguous provisions. The arbitrator is required to determine what the parties 
meant by a confirming test and whether that meaning has been implemented. The State=s 
action must be directly connected to a specific provision of the agreement and it is up to 
the arbitrator to make that determination. 

17. Union Staff Representative Donald Sevas testified that the purpose of filing the grievance 
was to challenge the testing protocol used in order to determine the validity of the sample. 
Sevas was not involved in negotiating the March 28, 1996 Stipulated Agreement. 

18.	 The Union has filed a motion to vacate the arbitration award. 

CONCLUSIONS OF LAW 

1. The failure to comply with a valid settlement agreement is a violation of '' 5-272(a)(4) 
and (b)(3) of the Act. 

4




2. By pursuing the Neary grievance to arbitration, the Union failed to comply with a valid 
settlement agreement and therefore violated ' 5-272(b)(3) of the Act. 

DISCUSSION 

The State alleges that the Union failed to comply with a valid settlement agreement, 
which the State refers to as a Alast chance@ agreement. The State requests reimbursement from 
the Union for the State=s fees and costs expended as a result of defending against the Union=s 
grievance at Step 3, in arbitration and in court, as well as those associated with pursuing the 
instant complaint. The Union counters that it did not breach the settlement agreement because 
the agreement did not specify who would properly determine whether a violation of the 
agreement has occurred. The Union asserts that the grievance was filed to challenge whether the 
State abided by the agreement with regard to the method used to test the urine sample and the 
accuracy of the test. As such, the Union claims that it did not violate any express term of the 
agreement. We disagree, and find that the Union failed to comply with the unequivocal and 
unambiguous language of the settlement agreement by filing and pursuing the Neary termination 
grievance. 

We have long found that a party=s failure to comply with a valid settlement agreement is 
a violation of the duty to bargain in good faith pursuant to the Act. See eg., State of 
Connecticut, Department of Public Safety, Decision No. 2664 (1998); State of Connecticut, 
Department of Mental Retardation, Decision No. 3197 (1994); State of Connecticut, 
Department of Social Services, Decision No. 3573 (1998). When presented with such a claim, 
we will interpret the settlement agreement to determine what action (or inaction) it requires, and 
assess whether the respondent party has complied with those terms. State of Connecticut, 
Department of Human Resources, Decision No. 2524 (1986). In this regard, we will find no 
defense in a party=s assertion that its action was based upon a good faith or plausible 
interpretation of the agreement if that action is at variance with the agreement. State of 
Connecticut, Department of Administrative Services, Decision No. 3514 (1997). 

In the present case, the agreement in question was the result of the parties= negotiations 
regarding the termination of Patrick Neary on or about March 28, 1996. The State agreed to 
reinstate Neary, and the Union agreed that Neary would be subject to two random drug tests 
within nine months of his reinstatement. The parties further agreed that any confirmed positive 
drug test would result in termination without resort to the grievance arbitration procedure. The 
agreement also provided that Aany action which might result from the enforcement of this 
agreement are specifically not appealable by the Union or the grievant in any forum.  The 
Agreement is extra-contractular and, therefore, is not arbitrable.@  We find this language to be 
clear and unequivocal in its requirements. The Union was precluded from challenging Neary=s 
termination in any forum.  The filing and pursuit of the grievance therefore violated the 
agreement. 
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We asked the parties to address in their briefs our decision in Connecticut Employees 
Union Independent (NP-2 Unit), Decision No. 3446 (1996). The Union attempts to apply the 
minority opinion expressed by Member Gutteridge that when a settlement agreement bars 
arbitration of the penalty for violating the agreement, but does not specify who will determine 
whether a violation has occurred, the Union is not barred from grievance arbitration on the 
threshold question of whether the agreement was actually violated in the first instance. 
Notwithstanding the fact that the foregoing principle does not represent the majority viewpoint 
of the Labor Board, we find that reasoning inapplicable to the present case. Here, the parties 
specified in several sections of the agreement that the Union and Neary waived any right to 
appeal any aspect of the enforcement of the agreement. Further, the agreement clearly gives the 
State the right to terminate Neary based on Aany@ positive confirmed test result. By this 
language, the Union agreed to be bound by any test result without challenge. 

The Union attempts to avoid the impact of this provision by claiming that it had the right 
to challenge the manner in which the drug test itself was carried out, to ensure that the specimen 
was not tampered with or otherwise rendered invalid. We reject this argument, as did the 
arbitrator, because the Union negotiated away its right to challenge the validity of the urine 
sample. The Union cannot attempt to achieve a different result through the grievance arbitration 
process when it knowingly and explicitly agreed in negotiating the Alast chance@ agreement to 
forego filing a grievance if Neary tested positive for drugs within a nine month period. 

We find the agreement in this case contained an express waiver of the right to challenge 
Neary=s dismissal for a positive drug test result within nine months of reinstatement. We further 
conclude that the Union=s defense presents only frivolous and nondebatable issues in light of 
such clear and unequivocal language. Killingly Board of Education, Decision No. 2118 (1982). 
Accordingly, we grant the State=s request for fees and costs. 
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Act Concerning Collective Bargaining for State Employees it is hereby 
ORDERED that AFSCME Council 4 (NP-4 Unit): 

1. Cease and desist from failing to comply with valid settlement agreements; 

2.	 Take the following affirmative action which we find will effectuate the purposes of the 
Act: 

1.	 Pay to the State, within thirty (30) days upon submission of appropriate 
documentation, its costs and expenses incurred in the investigation, preparation, 
presentation and conduct of the proceedings related to the Neary dismissal 
grievance, including the Step 3 grievance, the arbitration hearing, and the motion 
to vacate the arbitration award, as well as the State=s costs and expenses incurred 
in the investigation, preparation, presentation and conduct of this case, including 
reasonable counsel fees, salaries, witness fees, transcript costs, travel expenses, 
arbitrators= fees and other reasonable costs and expenses. 

A.	 Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the State 
customarily assemble, a copy of this Decision and Order in its entirety. 

C. Notify the Connecticut State Board of Labor Relations at its office at 38 Wolcott 
Hill Road, Wethersfield, Connecticut, within thirty (30) days of the receipt of this 
Decision and Order of the steps taken by AFSCME Council 4 to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

CERTIFICATION 
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th day of 
April, 1999 to the following:


Attorney Ellen M. Carter

Office of Policy and Management

Office of Labor Relations

450 Capitol Avenue, MS53OLR

Hartford, Connecticut 06134


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


John Nord, Principal Labor Relations Specialist

Office of Policy and Management

450 Capitol Avenue, MS53OLR

Hartford, Connecticut 06134


Donald Sevas, Service Representative

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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