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DECISION AND DISMISSAL OF COMPLAINTS 

On February 27, 1996, the International Brotherhood of Police Officers, Local 332 (the 
Union) filed a complaint (MPP-17,992) with the Connecticut State Board of Labor Relations (the 
Labor Board), alleging that the Town of Wolcott (the Town or Employer) had violated 
' 7-470(a)(1) and (4) of the Municipal Employee Relations Act (MERA or the Act) by 
unilaterally changing established manpower levels on or about February 14, 1996. On February 
29, 1996, the Union filed a second complaint (MPP-18,001), alleging that the Town had again 
violated the Act on or about February 26, 1996, by failing to assign officers in accordance with 
established practice. Both complaints involve the assignment of patrol officers, instead of 
ranking supervisory officers, to act as AOfficer in Charge@ of a shift. 

On July 28, 1997, the complaints were consolidated. A hearing was held on January 5, 
1998 and February 13, 1998, at which both parties appeared, were represented, and were allowed 
to present evidence, examine and cross examine witnesses, and make argument. The Town 
made an oral motion to dismiss the complaint on the record. The Labor Board deferred its ruling 
on the motion until after briefs were filed. Both parties filed post-hearing briefs, which were 
received on March 31, 1998. On the basis of the entire record before us, we make the following 
findings of fact and conclusions of law, and we dismiss the complaints. 



FINDINGS OF FACT


1. The Town is a municipal employer as defined by the Act. 

2. The Union is an employee organization as defined by the Act, and at all times relevant 
hereto has been the exclusive bargaining representative for a unit of regular uniformed and 
investigatory police department employees, which includes patrol officers and the ranks of 
lieutenant, captain and sergeant. 

3. At all times relevant hereto, the Town and the Union were parties to a collective 
bargaining agreement, in effect from July 1, 1993 through June 30, 1996. (Ex. 3). The 
agreement contains the following relevant provisions: 

ARTICLE 8 - OVERTIME COMPENSATION 

SECTION 1. All assigned, authorized or approved service, other than employee=s [sic] 
regularly scheduled tour of duty or shift (other than extra duty assignments outside), 
including service on an employee=s scheduled day off or during his vacation and service 
performed prior to the scheduled starting time for his regular tour of duty and service 
performed subsequent to the scheduled time for conclusion of this regular tour of duty or 
shift, shall be deemed overtime service. 

* * * 
SECTION 6.(A) 1. ANTICIPATED OVERTIME Anticipated overtime such as is 
available for reasons such as extended illness or injury to an officer, or other anticipated 
time when an officer shall not be available for his scheduled shift, such as vacation, 
personal days, school time or the like [sic]. Notice of the vacant shift shall be posted as 
far in advance as practicable. Officers wishing this overtime will sign for same and the 
assignment will be made upon a seniority [sic]. 

* * * 
SECTION 6.(B) 1. UNANTICIPATED OVERTIME: Unanticipated overtime is such as 
develops as a result of the need for prisoner pickup, execution of search and seizure 
warrants and the like, and any unanticipated overtime not expected to last 4 hours or 
more. (a) Such unanticipated overtime shall be offered to officers working or scheduled 
to work on a seniority basis. . . 

ARTICLE 9 - WAGES 

SECTION 2. A Grade AA@ Patrolman may be assigned as Officer in Charge of a shift and 
will receive minimum Sergeants [sic] rate for all hours worked in that capacity. 
Temporary assignment(s) of an Officer to the position of Officer in Charge, will only be 
considered if the Officer has attained an Evaluation Rating of at least (4.) during his/her 
final scoring with respect to the most recent evaluation period. 
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ARTICLE 19 - SENIORITY 

SECTION 1. Seniority, according to this Agreement, shall be by time in the department 
and time in rank; and shall consist of the relative length of accumulated service of each 
employee with the department and his respective rank. 

* * * 
SECTION 4. In all cases not specifically provided for in this agreement, seniority shall 
be the prevailing factor as regards shift assignments, vacations and extra duty. 

ARTICLE 20 - GRIEVANCE PROCEDURE AND ARBITRATION 

SECTION 1. For the purpose of this Agreement, a grievance shall be defined to mean a 
dispute between an employee and / or the Union, with the Town over the interpretation or 
application of a specific Section of this Agreement. 

4. Article 9, Section 2 of the collective bargaining agreement in effect for the period 
July 1, 1990 through June 30, 1993 was amended mid-term (on or about May 29, 1992), to 
reflect language identical to that contained in Article 9, Section 2 of the 1993-96 agreement, as 
set forth in Finding of Fact 3 above. (Ex. 6). Prior to this amendment, Article 9, Section 2 of the 
1990-93 agreement stated: APatrolmen in charge of a shift will receive minimum sergeant=s rate 
for all hours worked in that capacity.@  (Ex. 5). 

5. Article 10, Section 2 of the collective bargaining agreement in effect for the period 
July 1, 1996 through June 30, 1999 contains language identical to that contained in Article 9, 
Section 2 of the 1993-96 agreement, as set forth in Finding of Fact 3 above. (Ex. 4). 

6. The AOfficer in Charge@ (OIC) is a shift assignment and designates the officer who 
assumes command responsibility for the entire shift. Ranking supervisory officers (i.e., 
sergeants, lieutenants, captains) are regularly scheduled to fill the OIC assignment on each of the 
three shifts per day. 

7. Officers who are promoted to supervisory ranks (i.e., sergeant and above) receive one to 
two weeks of training regarding such topics as employee discipline and effective management 
techniques. Patrol officers do not receive this training. 

8. On May 31, 1991, a staff meeting of ranking supervisory officers was held. At the 
meeting, then-Captain Scirpo indicated that he wanted the ARanks Shift@ (the OIC assignment) 
filled only with a ranking officer and not with a patrol officer. (See Ex. 8). 

9. On or about October 22, 1991, a staffing policy was issued on the Chief=s letterhead 
which stated in relevant part that A[t]here will be a minimum of two uniform patrol officers and 
one uniform Supervisor assigned to each of the three shifts per day.@  (Ex. 9). At all times 
relevant hereto, the Town has never staffed a shift with less than three officers total (regardless 
of rank). Shifts have, however, been staffed with more than three officers. 
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10. For many years prior to approximately February of 1996, the following procedure was 
typically used to fill vacant OIC assignments. The ranking officer who was OIC on the shift 
prior to the shift where the vacancy existed would be responsible for making sure the vacant OIC 
assignment was filled. The vacant OIC assignment would be filled in one of three ways: (1) 
ranking supervisory officer, would be given the Aright of first refusal@ to work the vacant shift; 
(2) ranking supervisory officers would be given the Aright of first refusal@ to split the vacant OIC 
assignment, where the OIC (i.e. ranking supervisory officer) on the previous shift would work 
the first four hours of the subsequent OIC shift on overtime, and the remaining four hours would 
be filled either by the ranking officer on the subsequent shift or the most senior patrol officer on 
the shift; and (3) in the event that no ranking supervisory officers were available and/or willing 
to fill a vacant OIC assignment, then the most senior patrol officer on the shift would be assigned 
as OIC, provided that there were at least three patrol officers already scheduled to work the shift. 
Ranking supervisory officers who agreed to fill vacant OIC shifts were typically paid their 
regular overtime rate for the assignment since it required working hours in addition to their 
regularly scheduled hours. Pursuant to the contract, patrol officers working in the capacity of 
OIC would be paid at the sergeant=s rate of pay, not at their regular overtime rate. 

11. Patrol officers filled vacant OIC shifts approximately four to six times a year prior to 
1996. 

12. When patrol officers fill OIC assignments, they do not have access to the safe 
combination or to the ranking officers= office, in which the Department policy manual is kept. 
Patrol officers acting as the OIC have called ranking officers at home to ask questions about the 
proper performance of their duties in the OIC capacity. 

13. On or about February 14, 1996, Deputy Chief Scirpo informed Capt. Therkildsen 
(Therkildsen) that in the event an OIC shift became vacant and three patrol officers were already 
assigned to the shift, then the most senior patrol officer should be assigned to fill the OIC 
vacancy, rather than providing a ranking supervisory officer the opportunity to fill the shift on 
overtime. On or about that same date, a patrol officer was assigned to fill a vacant OIC shift 
without the vacancy first being offered to available ranking officers. 

14. By memo dated February 16, 1996, five ranking patrol officers requested a meeting with 
Police Chief James Watson (Watson) to discuss Avarious concerns and issues we have regarding 
the Wolcott Police Department.@  (Ex. 10). The memo was on Police Department stationary and 
was signed by Capt. Therkildsen, Lt. Wagner, Sgt. Spataro, Sgt. Angiolillo and Sgt. Morrone. 

15. At some point on that date, Watson and Therkildsen spoke regarding Therkildsen=s 
memo. Watson indicated that he did not want to be Aganged up on@ by the ranking officers, and 
suggested that Therkildsen act as a spokesman for the group=s concerns. 
16. By letter dated February 16, 1996, Watson responded to Therkildsen in relevant part as 
follows: AIn order that a constructive dialogue can be beneficial to both sides and that I may 
address your concerns properly, I am requesting that you specify these various concerns and 
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issues regarding the Wolcott Police Department.@  (Ex. 11). Watson also sent a letter to the other 
four ranking patrol supervisors, requesting that they address their Aconcerns and issues regarding 
the Wolcott Police Department@ to Therkildsen. (Ex. 12). 

17. On or about February 17, 1996, Sgt. Morrone (Morrone), the Union President, submitted 
a grievance to Watson, which stated in relevant part: 

On Feb. 14, 1996 I was informed of a violation of our collective bargaining agreement 
concerning the use of a patrol officer to fill a Shift Supervisor vacancy without offering 
said shift to available supervisors . . .I consider this a violation of Article 8 as well as any 
and all other provisions that apply. This is a designated Supervisors shift and was not 
offered to the Union members on a seniority basis per the contract. This is also a clear 
violation of the Staffing Policy that was put into effect on Oct. 22, 1991 which clearly 
states there will be a minimum of two Patrol officers and one shift Supervisor on duty at 
all times. An OIC is not a supervisor and has only been used on rare occasions. The 
facts are that this department has always offered open Supervisor shifts to available 
supervisors first, then offered them to patrolman [sic] on the rare occasion that the shift 
went unfilled. This past practice has been going on for as long as our members can recall 
. . . (Ex. 13). 

Watson and Morrone met to discuss the grievance. Watson indicated that senior patrol officers 
would continue to be assigned to vacant OIC shifts provided there were three officers on shift. 

18. By memo dated February 18, 1996, Therkildsen notified Watson that the ranking officers 
had withdrawn their request to meet, because Ait was apparent [by your response] that you do not 
wish to meet with us . . .We will address our concerns and issues through a different forum . . @ 
(Ex. 14). Therkildsen testified that Watson never refused to meet with him or any of the other 
officers. 

19. On or about February 26, 1996, a patrol officer was again assigned to fill a vacant OIC 
position on a particular shift, pursuant to Deputy Chief Scirpo=s February 14, 1996 directive. 
The assignment was made without the vacancy first being offered to any ranking officer. 

20. On February 27, and February 29, 1996, respectively, the Union filed prohibited practice 
complaints in Case Nos. MPP-17,992 and MPP-18,001. (Ex. 1). 

21. The Union filed for arbitration on the grievance submitted by Morrone (see Finding of 
Fact 17), but the Union withdrew the case prior to hearing. 

22. From approximately March 3, 1996 to November 29, 1997, patrol officers were assigned 
to fill both full and split OIC shifts an approximate average of 1.4 times per week. (Ex. 7). The 
record does not reflect the circumstances under which any of these assignments were made. 

23. Ranking officers have suffered a reduction in overtime pay as a result of not being given 
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the right of first refusal for vacant OIC assignments. 

CONCLUSIONS OF LAW 

1. The Town did not violate the Act when it unilaterally changed the practice of first 
offering AOfficer in Charge@ assignments to ranking officers on an overtime basis. 

DISCUSSION 

In both of its complaints, the Union alleges that the Town unilaterally changed a 
longstanding past practice of first offering vacant AOfficer in Charge@ (OIC) shifts to ranking 
officers.1  At the beginning of the hearing in this matter, the Town moved to dismiss the 
complaints on the grounds that the complaints involve, at most, mere breach of contract claims 
over which the Labor Board has no jurisdiction. In its brief, the Town also argues that the Union 
failed to establish the existence of a binding past practice regarding the filling of vacant OIC 
shifts. Assuming arguendo that a binding past practice exists, the Town asserts two alternative 
defenses to the allegation of illegal unilateral change: (1) the Town=s action was permitted by the 
contract; and (2) the impact of the change was de minimis. 

We first deny the Town=s oral motion to dismiss the complaint for lack of jurisdiction. 
The Town argues that the instant dispute involves merely an issue of contract interpretation and, 
as such, should properly be resolved through the grievance arbitration process, absent an 
assertion that the breach rises to the level of contract repudiation.2  Although the Town is correct 
in asserting that disputes involving mere breaches of contract are best resolved through the 
grievance arbitration process, the Labor Board does have jurisdiction over allegations of illegal 
unilateral change. It is clear that the Union=s complaints focus on specific allegations of illegal 
unilateral change, claims which are properly before us. For this reason, we deny the Town=s 
motion to dismiss and assert our jurisdiction to review the merits of the Union=s unilateral 
change claims. 

It is a well settled principle of labor law that an employer may not unilaterally change 

1 The Union filed two separate prohibited practice complaints regarding the Town=s 
designation of senior patrol officers to fill vacant OIC assignments. The first complaint, MPP-17,992, 
alleged that the Town=s actions unilaterally changed established manpower. The second complaint, MPP-
18,001, alleged that the same actions violated an established past practice. 

2 The Town points out that the Union has not alleged contract repudiation in its complaint. 
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major terms and conditions of employment involving mandatory subjects of bargaining, 
regardless of whether the terms and conditions arise from the contract or from past practice, 
unless the employer proves an adequate defense. NLRB v. Katz, 369 U.S. 736 (1962); 
Newington Board of Education, Decision No. 1116 (1970); State of Connecticut, Dept. Of 
Correction, Decision No. 2729 (1989); City of Bridgeport/W.P.C.A., Decision No. 2940 (1991). 
In this case, the Union offered uncontroverted evidence that for many years, a practice existed 
whereby ranking supervisory officers (all ranks within the bargaining unit above the rank of 
patrol officer) were given a Aright of first refusal@ for all vacant OIC assignments on an overtime 
basis. The Union also established that on at least two occasions in February of 1996, this 
practice was not followed when senior patrol officers were assigned to fill vacant OIC shifts 
without the shifts being offered first to available ranking officers on an overtime basis. 

The Town argues that the Union failed to establish the existence of a binding past 
practice because the testimony offered by the Union=s witnesses contained only Abroad 
generalizations@ rather than specific examples of the Town systematically offering vacant OIC 
assignments to ranking officers first. The Town also argues that there was no evidence that the 
Town developed or otherwise authorized the claimed practice, because the Apractice@ of 
providing a Aright of first refusal@ to ranking supervisory officers was established by those same 
ranking supervisory officers, who are members of the bargaining unit. 

We first note that because the Town decided to rest without presenting any witnesses, 
much of the Union=s testimony regarding the practice is unrebutted. Furthermore, we find it 
highly unlikely that the Town was unaware that ranking officers frequently filled vacant OIC 
shifts on an overtime basis prior to February of 1996, even if the overtime assignments were 
made by bargaining unit members rather than agents of the Town such as the Chief. 
Presumably the Town processes the paychecks of the employees in this bargaining unit; it would 
be a rare police department indeed that did not monitor its overtime usage. We therefore reject 
the Town=s argument on this point, and find from the evidence on this record that a practice 
existed of providing ranking officers the right of first refusal for vacant OIC assignments. 

In order to prevail on its claim of illegal unilateral change, the Union must show that the 
practice at issue involved a mandatory subject of bargaining. We find that the challenged action 
here involves the assignment of personnel and, as such, does not constitute a mandatory subject 
of bargaining. In this regard we have previously stated: 

AWe believe that the power to reassign employees to other duties which are concededly 
within the job classification of those employees is fundamental to the operation of any 
public agency and therefore involves the exercise of managerial discretion. West 
Hartford Education Association v. DeCourcy, 162 Conn. 566, 582, 593 [sic] (1972); 
Town of East Haven, Case No. MPP-2818, Decision No. 1279 (1974).@ 

City of Hartford, Decision No. 2462 (1986), citing City of Bridgeport, Decision No. 1485 
(1977). In this case, our conclusion that the Town retains the right to assign its personnel 
consistent with job classifications is bolstered by contract language which provides that a AGrade 
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>A= Patrolman may be assigned as Officer in Charge of a shift . . .@  (Ex. 3, Article 9, Section 2). 
This contract language preserves the Town=s discretion to make OIC assignments. Accordingly, 
we conclude that the Town has the managerial right to require patrol officers to perform in this 
capacity, and its decision to make such assignments more frequently than it had in the past did 
not require prior bargaining with the Union. 

One result of the Town=s decision to assign patrol officers to act as OIC more frequently 
than it did in the past was a corresponding reduction in the amount of unscheduled overtime 
assignments available for ranking officers to fill.3  We have long held that the Areduction or 
elimination of unscheduled overtime for purely economic reasons may be effected unilaterally 
by an employer if it involves no breach or repudiation of contract unless it has substantial impact 
on the working conditions of employees beyond the deprivation of overtime pay.@ City of 
Hartford, Decision No. 1850 (1980) (emphasis supplied). However, in this case, the only 
overtime reduction or elimination that occurred was as a result of the Town deciding to fill a 
vacant shift assignment with a patrol officer already working the shift as opposed to a ranking 
officer called in to work the OIC shift on overtime. As discussed above, we view this action as 
one involving the Town=s discretion to assign personnel. When the Town determines that a 
vacant OIC shift must be filled with a ranking officer (such as when there are only two patrol 
officers assigned to work a particular shift), the contract provides the manner in which such 
overtime assignment must be made. We therefore find no unilateral change to the manner in 
which the Town assigns unscheduled overtime to bargaining unit members. 

In MPP-17,992, the Union specifically alleges that the Town made a Aunilateral change in 
the established manpower by designating a patrol officer >Officer-in-Charge= and denying 
supervisors the opportunity to fill the shift.@  (Ex. 1). The Aestablished manpower@ level referred 
to in the complaint is contained in the October 1991 staffing policy which provides that A[t]here 
will be a minimum of two uniform patrol officers and one uniform [s]upervisor assigned to each 
of the three shifts per day.@  The Union concedes that the manning on any given shift has never 
fallen below three officers per shift per day. Rather, the Union argues that the phrase Aone 
uniform supervisor@ contained in the staffing policy requires the Town to assign a ranking officer 
to each shift, and to use patrol officers in this capacity only as a last resort. We disagree with the 
Union=s contention. 

First, absent a claim of adverse impact on employee safety or workload, minimum 
manning levels are not mandatory subjects of bargaining. City of New Haven, Decision No. 

3 It must be pointed out that a vacant OIC shift constituted available overtime work for the 
ranking supervisors only. To the extent that a vacant OIC assignment was filled by a patrol officer already 
working that shift, it was not overtime work but rather work for which the patrol officer was paid in 
accordance with Article 9, Section 2 of the contract. 
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2029 (1981) (AAn employer may change unilaterally an existing practice to maintain a given 
minimum manning level on a shift for purely economic reasons unless that change involves a 
breach of contract or a substantially adverse impact on the safety or the work load of the 
employees remaining on the shift.@). The staffing policy here was clearly designed to establish a 
minimum manning level for the department. As such, the staffing policy concerns only a 
permissive subject of bargaining, which the Town may change unilaterally without running afoul 
of the Act. 

We also note that the Union has failed to identify any substantial secondary impacts 
which would have required bargaining, assuming arguendo that the Union made a valid demand 
to negotiate such impacts.4  The mere assertion that patrol officers have less training and 
experience is insufficient to establish that the safety of any department member is compromised 
when a patrol officer acts as an OIC. 

In addition, there is no evidence that the staffing policy itself is independently binding on 
the Town or supersedes duly negotiated contract language. Absent a showing that the staffing 
policy arose as a result of a grievance settlement or other circumstance which would bind the 
Town to comply with its terms, or is incorporated into the contract in some way, the staffing 
policy is, as Assistant Agent Hampton pointed out in his Recommendation of Dismissal (Ex. 2), 
Ajust that, a policy and nothing more.@  Therefore, even if the Union is correct in its interpretation 
that the phrase Aone uniform supervisor@ contained in the policy was intended to refer only to 
ranking officers, the Town was within its rights to unilaterally change the policy. 

For these reasons, we dismiss the Union=s complaints. 

4 We would likely reject Exhibit 10 as evidence of the Union=s attempt to negotiate the 
alleged change since it was written on police department stationary, did not identify what the Avarious 
concerns and issues@ were, and did not indicate that the ranking officers wanted to speak with the Chief 
on behalf of the Union. We also do not find that the Chief=s response to this request was unreasonable 
under the circumstances or evidence of any animus on his part towards the Union or any particular 
individual. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaints filed herein be, and the same hereby are, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Wendella A. Battey 
Wendella A. Battey 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th day of 
April, 1999 to the following:


Attorney John M. Walsh

Lynch, Traub, Keefe & Errante

P.O. Box 1612, 52 Trumbull Street

New Haven, Connecticut 06505


Attorney Frederick L. Dorsey

Siegel, O'Connor, Schiff & Zangari

P.O. Drawer 906, 171 Orange Street

New Haven, Connecticut 06504


Dominic Pettinicchi, National Vice President

NAGE/IBPO

3510 Main Street

Bridgeport, Connecticut 06606


Steven P. Bosco, Mayor

Town of Wolcott

Town Hall, 10 Kenea Avenue

Wolcott, Connecticut 06716


Joseph Pastorella, National Representative

NAGE/IBPO

346 Main Street

Cromwell, Connecticut 06416


RRR 

RRR 

____________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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