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DECISION AND ORDER 

On or about December 23, 1996, the Wallingford Police Union, Local 1570, Council 15, 
AFSCME, AFL-CIO (the Union) filed a complaint with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that the Town of Wallingford (the Town) had violated the 
Municipal Employee Relations Act (the Act) by unilaterally changing two past practices and by 
offering to reinstate the two practices if the Union withdrew a prohibited practice complaint 
which it had previously filed. On the day before the first day of the hearing in this matter, the 
Union amended its complaint to allege also that the Town had unilaterally prohibited employees 
from using the bathroom in the Communications Room area. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for hearing on February 20 and April 30, 1998. The parties appeared and were 
represented by counsel. They were given full opportunity to present evidence, to examine and 
cross-examine witnesses and to make argument. Both parties filed post-hearing briefs on June 
22, 1998. 

Based upon the entire record in this case, we make the following findings of fact and 
conclusions of law, and we issue the following order. 



FINDINGS OF FACT


1. The Town is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive bargaining representative of a bargaining unit comprising the Town's 
regular full-time Police Officers, Sergeants, Lieutenants and Captains in the Investigating and 
Uniformed Divisions of the Police Department. 

3. For approximately twelve years prior to October, 1996, a kitchen and coffee pot were 
located adjacent to the Communications Room and Main Desk area of the Police Department. 
Additional coffee pots were located in the administration area, the Detective Bureau and the 
ladies' room. 

4. The Main Desk area and the Communications Room were considered to be restricted 
areas. Section 6.7 of the Police Department Manual (Ex. 15) states: 

A shift commander shall not permit anyone within the office and dispatch area, or 
to have access to the desks, except a superior officer, without the permission of 
his commanding officer. 

5. This restriction was not generally enforced by the Shift Commanders, who are members 
of the Union. The Shift Commanders were properly present in the restricted area and had proper 
access to the kitchen and coffee pot. The locked door to this area was usually blocked open. 
Patrol officers were allowed to visit the area to use the coffee pot. As a practical matter, this was 
the only coffee pot in the building available to patrol officers, who comprise a majority of the 
bargaining unit employees. 

6. From time to time, Chief Dortenzio attempted to enforce the restrictions of this area to 
reduce traffic and background noise over the police radio. (See, e.g., Ex. 7). The Chief expected 
the Shift Commanders to enforce the restrictions, which they did on occasion. No disciplinary 
action has ever been taken for violation of the restrictions. 

7. All coffee pots and kitchen equipment were the property of the Police Benevolent 
Association and were provided under an agreement with that organization. 

8. In October 1996, Chief Dortenzio closed the kitchen and removed the coffee pot in the 
Communications Room area. The coffee pots in the administration area, the Detective Bureau 
and the ladies' room remained in place. 

9. One of the Chief's reasons for this action was his desire to consolidate canteen and coffee 
service in the basement of the building, in part to free up space for Department activities. He 
was also concerned about lack of cleanliness in the kitchen in which extermination had been 
required. Because the Communications Room was a restricted area, he did not believe that he 

2




was removing a coffee pot or kitchen that were properly available to the patrol officers. 

10. In October, 1996, the parties were engaged in collective bargaining negotiations for a 
new contract. 

11. On December 2, 1996, the Union filed a grievance regarding the removal of the coffee 
pot. 

12. In December 1996, the Union requested that a coffee pot be made available temporarily 
on Christmas Day 1996 and New Year's Day 1997 since coffee would not be available to patrol 
officers from outside sources due to business closings on those days. Chief Dortenzio refused 
this request, citing the Union's rejection of his prior offer to restore the Communications Room 
coffee pot if the Union would agree to its eventual consolidation in the basement and the need to 
maintain the status quo during the pendency of the instant prohibited practice complaint which 
the Union had informed him it would be filing. (Ex. 6). 

13. In 1994, the Union had filed a prohibited practice complaint with the Labor Board 
regarding the change in the Aglass barrier@ (MPP-16,347). This complaint was still pending in 
December, 1996. 

14. On or about December 16, 1996, Deputy Chief McNeil had a conversation with Union 
President Sergeant Billy Baxter in the Communications Room. They discussed several subjects 
including the rearrangement of furniture in the Main Desk area, the tall stool, the view of the 
video monitors, the glass barrier and the removal of the coffee pot. Deputy Chief McNeil stated, 
to the effect, that there would be no change in the status of the glass barrier until the pending 
prohibited practice complaints were resolved. 

15. The management rights clause of the collective bargaining agreement (Article 23 of 
Ex. 2) states as follows: 

The Union recognizes that, subject to the provisions of this Agreement, the 
Town's rights, powers and authority include, but are not limited to, the right to 
manage its operations; determine the size of the workforce; hire, promote, 
transfer, suspend, discharge or lay off employees; the right to make all decisions 
on matters involving its operations; the right to introduce new and improved 
methods of operations and facilities; to maintain discipline and efficiency of 
employees and to determine the type and size of equipment to be used; and any 
other right granted by charter or statute. Such rights and powers shall not be used 
to circumvent or supersede this Agreement. 

It is recognized by the parties that all matters pertinent to wages, hours and other 
conditions of employment are negotiable under the terms of the Municipal 
Employee Relations Act, and such rights are neither waived nor diminished by the 
foregoing language which shall be subject to all of the terms of this Agreement. 
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16. There were formerly two desks in the Main Desk area. A computer was located on one 
of them. At the suggestion of one of the Shift Commanders, the Police Department purchased a 
tall chair to permit work at a tall table or counter. The computer was relocated to the counter. 
Sgt. Fairchild testified that the relocation of the furniture made it more difficult to see the TV 
monitors for the holding cells. However, he later testified that the view of the monitors was 
restricted by the wall, rather than by the placement of the desk. 

17. The Desk Officer has the choice of where to sit - whether at the desk or at the counter. 

18. Although some of the personnel assigned to this area liked the tall chair, it is apparently 
not being used at present. 

19. Sgt. Fairchild stated that Desk Officers are permitted to use the bathroom in the vicinity 
of the Main Desk area. 

CONCLUSIONS OF LAW 

1. A violation of ' 7-470(a)(3) of the Act results from the discharge of or discrimination 
against a specific employee for having signed or filed an affidavit, petition or complaint or for 
having given information or testimony under '' 7-467 to 7-477, inclusive. 

2. Discrimination or retaliation against a union or against a bargaining unit generally does 
not constitute a violation of ' 4-740(a)(3). 

3. The evidence presented regarding discrimination and retaliation does not support a 
finding of violations of ' 7-470(a)(1) or ' 7-470(a)(4). 

4. Under the particular circumstances of this case, the removal of the coffee pot and closing 
of the kitchen constituted a unilateral change in a mandatory subject of bargaining. 

5. The change in furniture in the Main Desk area was within the scope of the management 
rights clause of the collective bargaining agreement. 

6. The Union failed to establish that the Town denied use of the Main Desk area bathroom 
to Desk Officers. 

DISCUSSION 

The amended complaint in this case alleges violations of ' 7-470(a)(1),(2),(3) and (4). 
Specifically, the Union charges that the Town made unilateral changes in mandatory subjects of 
bargaining which were motivated by unlawful discrimination in retaliation for the filing of a 
previous prohibited practice complaint. 
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Discrimination 

The first theory to be discussed is discrimination in violation of ' 7-470(a)(3) which 
prohibits an employer from "discharging or otherwise discriminating against an employee 
because he has signed or filed any affidavit, petition or complaint or given any information or 
testimony under '' 7-467 to 7-477, inclusive." The thrust of the Union's case is not that any 
specific employee was discriminated or retaliated against because of the glass prohibited practice 
complaint, but that the Union and the bargaining unit generally were subjected to adverse action 
because of the filing of that complaint. We view this action against the Union and the bargaining 
unit as beyond the scope of ' 7-470(a)(3) which, by its clear language, requires participation in 
the Labor Board's processes by a specific employee who is then punished for that participation. 
This was not the case here. 

The gravamen of the Union's amended complaint is that the bargaining unit was punished 
for the Union's Labor Board activity as a way of influencing, changing or undermining the 
Union's pursuit of the glass prohibited practice complaint. Section 7-470(a)(1) prohibits 
employers from interfering, restraining or coercing employees in exercising the rights guaranteed 
in ' 7-468. 

The Union contends that the removal of the coffee pot from the Communications Room 
Area, the closing of the kitchen in that area and the denial of use of the bathroom to the desk 
officers were motivated by the Town's anger over prohibited practice complaints the Union and 
another Union had filed in 1994 (MPP-16,347 and MPP-16,613) which were pending at the time 
the Town took these actions. Although not perfectly applicable, the best method of analysis of 
this allegation would seem to be that employed in ordinary cases of retaliation or discrimination. 

A union's prima facie case of retaliation or discrimination includes proof that: 
(1) protected concerted activity had been engaged in; (2) the employer had knowledge of that 
activity; and (3) the employer harbored anti-union animus. See Torrington Board of Education, 
Decision No. 3204 (1994); Town of East Haddam, Decision No. 3619 (1998).  The filing of a 
prohibited practice complaint is within the scope of protected, concerted activity. City of New 
Britain (Kosinski), Decision No. 1131 (1973), rev'd on other grounds, Henry Kosinski v. 
Connnecticut State Board of Labor Relations, Docket No. 181823 (Sup. Ct. Hartford County, 
Jan. 1974, Wall, J.) The Town had notice of the filing of these complaints starting in 1993. 
Therefore, the only question is whether the Town harbored anti-union animus. 

In this day and age, discrimination is almost invariably conducted surreptitiously; 
employers who engage in this form of misconduct generally do not do so overtly. To decide 
whether discrimination has occurred, we must determine whether there is any connection 
between the protected activity and the employer's action. New Britain Board of Education, 
Decision No. 3363 (1996). Factors such as statements by the employer and the relation in time 
between the protected activity and the employer's action are important. See Town of East 
Haven, Decision No. 2830 (1990); Town of Haddam (Police), Decision No. 2394 (1985). 
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In this case, more than two years had elapsed between the Union's filing of the prohibited 
practice complaint regarding the change in the glass in the Main Desk area and the removal of 
the coffee pot, the closing of the kitchen and the change in the furniture. Both parties were 
prepared to have the glass dispute resolved by the Labor Board. There is no evidence 
whatsoever that this was a festering dispute or one of extraordinary importance to either party. 
If it were, most likely something would have happened in the relationship during what appears to 
have been a routine period of more than two years. 

We consider Deputy Chief McNeil's statements in his December 16, 1996 conversation 
with Sergeant Baxter to be too vague to support a finding that the changes complained of in this 
case resulted from management's anger over the filing of the barrier glass prohibited practice 
complaint three years earlier. We find that the only clear message he conveyed was that there 
would be no change in the status of the coffee pot until that complaint was resolved by the Labor 
Board. 

We are also persuaded that the changes complained of did not result from animus over 
the glass complaint by the valid reasons presented by the Town for making the changes. Access 
to the restricted area was not being enforced by the Shift Commanders. There were legitimate 
concerns about cleanliness of the kitchen area, although the degree of uncleanliness was 
disputed. There was no dispute that vermin extermination had been required. Finally, Chief 
Dortenzio was engaged at this time in plans to consolidate all food and coffee service in the 
basement to free up space for Department activities. (Since the issue of the Town's right 
unilaterally to consolidate food and coffee service is beyond the scope of the complaint, we 
express no opinion on this subject.) 

The foregoing analysis is generally applicable to the change in furniture in the Main Desk 
area. There is little evidence and insufficient proof that the changes were motivated by union 
animus. 

Since we find that union animus was not established, the Union did not make out a prima 
facie case of discrimination. 

For the same reasons, we find that the Town's actions in closing the kitchen, removing 
the coffee pot and changing the furniture in the main desk area were not undertaken in subjective 
bad faith (as opposed to making unilateral changes in a mandatory subject of bargaining to be 
discussed below) in violation of ' 7-470(a)(4). 
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Unilateral Action 

A unilateral change in an existing condition of employment which involves a mandatory 
subject of bargaining constitutes an illegal refusal to bargain in violation of the Act, unless the 
employer proves an adequate defense. See Milford Board of Education, Decision No. 3333 
(1995). We first consider the removal of the coffee pot and the closing of the kitchen. 

Under normal circumstances, the existence of a coffee pot and a kitchen area are 
considered mandatory subjects of bargaining which cannot be eliminated unilaterally. Here, 
however, the Town has argued strenuously that the Chief was allowed to remove the coffee pot 
and close the kitchen because they were located in a restricted area to which only authorized 
persons were properly admitted. This restriction is set forth in the Police Department Manual 
(see ' 6.7 of Ex. 15). On several occasions, Chief Dortenzio instructed the Shift Commanders 
by memoranda to enforce the restriction. (See, e.g., Ex. 7). On occasion, the Shift Commanders 
did enforce the restriction. On many other occasions, they did not. 

Since the area in question was the site of command and communications, a restriction of 
the area to authorized persons is certainly not unreasonable. If the restriction were strictly 
enforced and had the effect of excluding patrol officers from the area (and their coffee) we 
would not hesitate to find that the Chief could take such action. Unauthorized personnel have 
never been rightfully in the area; they have only had access to the coffee and the kitchen by 
virtue of ineffective enforcement of the existing rule restricting access. However, the fact that 
the Chief was within his rights in restricting the area does not mean that he can make unilateral 
changes in existing conditions of employment for those bargaining unit members who work in 
the area. In this regard, at least some bargaining unit members (namely the shift commanders) 
legitimately work within the restricted area and also had access to the coffee pot and the kitchen. 
While the Chief=s action may have helped to keep unauthorized employees out of the restricted 
area, it also eliminated the benefit from those bargaining unit members who were rightfully 
within the area. 

The fact that the Chief was unable to effectively secure the restricted area does not 
relieve him of the obligation to bargain about mandatory subjects of bargaining as a way of 
accomplishing his goals. The Town must still adhere to its bargaining obligations while 
enforcing its legitimate restriction on the area in question. In short, the Chief is within his rights 
in excluding unauthorized personnel from the restricted area but he must accomplish that goal 
through enforcement of the rule rather than by removing the coffee pot and closing the kitchen. 

The purchase of the new stool, elimination of one desk and the change in its location are 
clearly within the scope of the management rights clause (Art. 23 of Ex. 2) in which the Town 
reserved the right, among others, "to determine the type and size of equipment to be used." 
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The Amended Complaint 

At the very last moment on the day before the start of the hearing, counsel for the Union 
faxed a copy of the amended complaint to counsel for the Town and to the Labor Board. The 
amendment added a complaint that the Town was denying Desk Officers the use of the bathroom 
in the Main Desk area. Counsel for the Town filed an objection to the request to amend and the 
Labor Board heard argument from the parties on this subject at the hearing. 

Although we have no time limits on the filing of amendments to complaints, we view 
with disfavor those filed at the last minute. We have the right to deny them and will do so when 
the interest of fairness and efficiency require. Obviously last minute amendments may result in 
postponements upon a proper showing of surprise by the opponent. 

The only surprise in this case was that the only evidence put on by the Union on the 
subject of denial of use of the bathroom was that use was not denied. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that: 

I. The Town of Wallingford cease and desist from unilaterally removing the coffee 
pot and eliminating the kitchen in the Main Desk and Communication area. 

II. Take the following affirmative steps which we find will effectuate the purposes of 
the Act: 

A. Immediately restore and maintain the coffee pot and the kitchen in the Main 
Desk and Communication area until such time as those benefits are changed through collective 
bargaining; 

B. Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the bargaining unit 
customarily assemble, a copy of this Decision and Order in its entirety; 

C. Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of 
the receipt of this Decision and Order of the steps taken by the Town of Wallingford to comply 
herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

David C. Anderson 
David C. Anderson 
Alternate Board Member 

Paul D. Abercrombie 
Paul D. Abercrombie 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 4th day of 
March, 1999 to the following:


Attorney Eric R. Brown

Council 15, AFSCME, AFL-CIO

290 Pratt Street

Meriden, connecticut 06450


Attorney Dennis G. Ciccarillo

Eisenberg, Anderson, Michalik & Lynch

136 West Main Street

P.O. Box 2950

New Britain, Connecticut 06050


Terrance P. Sullivan, Personnel Director

Town of Wallingford

Town Hall, 45 South Main Street

Walllingford, Connecticut 06492 


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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