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DECISION AND ORDER 

On December 8, 1995, Local 818, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the Town of Hamden (the Town) engaged in practices prohibited by '7-470 of the Municipal 
Employee Relations Act (MERA or the Act) by repudiating the terms of an agreement reached 
by the Town and the Union on November 30, 1993. 

After the requisite preliminary steps were taken, the matter was scheduled to come 
before the Labor Board for a hearing on January 27, 1997. On January 22, 1997, the parties 
signed and submitted a full stipulation of facts and exhibits and agreed to waive a formal hearing 
before the Labor Board. The Union=s brief was received by the Labor Board on March 14, 1997.1 

Based upon the entire record before us, including the stipulated facts, we make the following 
findings of fact and conclusion of law and we issue the following order. 

1On March 17, 1997, the Town notified the Labor Board that it did not intend to file a 
brief in this case. 



FINDINGS OF FACT 

The following findings of fact are based upon the stipulation of the parties and the record 
evidence. 

1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all material 
times has represented a bargaining unit of supervisory employees. 

3. On December 8, 1995, the Union filed a complaint, alleging that the Town is violating an 
agreement concerning the position of Foreman of Buildings and Downtown/Complex. (Ex. 1). 

4. There is a contract between the parties, in effect from July 1, 1993 through June 30, 
1996, that includes the position of Foreman of [Public] Buildings.2  (Ex. 2). 

5. Prior to 1993, the position of Foreman of [Public] Buildings had been vacant for several 
years. In 1993, the Town decided to fill the position of Foreman of [Public] Buildings and to 
add the duties of downtown complex to the position. 

6. On November 30, 1993, the Town and the Union entered into an agreement regarding the 
revised position of Foreman of Buildings/Downtown Complex, which stated: 

WHEREAS, the position of Foreman of Buildings has been vacant for quite some time; 
and 

WHEREAS, the Town has plans to put all Town building maintenance into the Public 
Works Department; and 

WHEREAS, there exists a definite need for direct assistance to the Superintendent of 
Buildings; and 

WHEREAS, Richard DeMarco has held the budgeted title of custodian Foreman in the 
Police Department for several years; and 

WHEREAS,	 the Town wishes to increase said duties, thus placing him within the 
Supervisory Bargaining Unit, into the position of Foreman of 
Buildings/Downtown Complex; and 

WHEREAS, there exists a budgeted vacant position in Public Works for Foreman 

2While the stipulation refers to the position as AForeman of Buildings,@ Section 1.1 of the 
collective bargaining agreement specifies the title of the position as AForeman of Public 
Buildings@. (Ex 2). 
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within the Local 818 bargaining unit; and 
WHEREAS, the parties wish to resolve the issue of the correct bargaining unit for the 

position as well as the correct title and pay for the position. 
NOW, THEREFORE, the parties hereby stipulate and agree as follows: 

1) The position of Foreman of Buildings/Downtown Complex is hereby agreed to be 
in Range 7 of the Local 818 bargaining unit pursuant the Job Description attached. 

2) Richard DeMarco shall be permanently assigned to the position of Foreman of 
Buildings/Downtown Complex effective immediately and be paid an annual salary 
commensurate with Range 7, Step 1 of the existing 818 pay scale which is $33,696.00 
annually. 

3) Mr. Richard DeMarco shall receive all benefits from the current Local 818 
Collective Bargaining Agreement with the Town. 

4) Mr. Richard DeMarco shall be paid out of the budgeted vacated position of 
Foreman in the Public Works Department and perform all duties pursuant to the attached 
job description as assigned by the Superintendent of Buildings and transferred to Public 
Works accordingly, effective immediately. 

5) This agreement represents a total and complete agreement with respect to the 
creation, filling, duties and commensurate salary for this position. 

The agreement was signed by Personnel Director Victor Binkoski and Union President Tom 
Brown, and attached a job description for the position. (Ex. 3 and 3A). 

7. On December 1, 1993 the Town=s Civil Service Commission approved the job description 
of Foreman of Buildings/Downtown Complex, waived the competitive examination of the 
position, and approved the appointment of Richard DeMarco to the position. (Ex. 4). 

8. On December 7, 19933, the Public Works union, Local 1303-073 (at the time represented 
by AFSCME, currently represented by CILU), filed a grievance alleging several violations of 
their contract in not posting the Local 818 Foreman of Buildings/Downtown Complex position. 
(Ex. 5 and 5A). 

3 Although the parties= Stipulation of Facts identifies the date of the grievance as 
December 6, 1993, the documentary evidence submitted indicates that the actual date of the 
grievance is December 7, 1993. (Ex. 5 and 6). 
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9. On September 13, 1994, the Arbitration Panel [of the Connecticut State Board of 
Mediation and Arbitration] dismissed the Public Works grievance referenced in Finding of Fact 
#8. (Ex. 6). 
10. By correspondence dated January 6, 1994, the Public Works Local 1303-073 filed a 
formal complaint (No. 94-1) with the Town=s Board of Ethics alleging that the Town Civil 
Service Rules and the Town Charter were violated by the manner in which the Foreman of 
Buildings/Downtown Complex position was filled. (Ex. 7A and 7B). 

11. On March 21, 1995, the Ethics Board held a probable cause tribunal hearing and found 
probable cause existed concerning the alleged violations and scheduled the matter for a hearing 
before the full Ethics Board. (Ex. 8). 

12. At a formal hearing held before the Ethics Board on June 21, 1995, Victor R. Binkoski, 
(Binkoski) the Town=s Personnel Director, and a named Respondent in the Ethics Complaint, 
moved on advice of [c]ounsel, to postpone the hearing to provide Respondent additional time to 
respond to the complaint. (Ex. 9). 

13. At the July 25, 1995 Civil Service Commission meeting, Binkoski, through the advice of 
his [a]ttorney, requested the Commission to reconsider the filling of Foreman of 
Buildings/Downtown Complex position. (Ex. 10). 

14. By unanimous decision, the Civil Service Commission voted to post and test, as a 
promotional examination, open to all qualified current civil service employees, the position of 
Foreman of Buildings/Downtown Complex. (Ex. 10). 

15.  To prevent disruption in service, the [Civil Service] Commission authorized the 
temporary appointment of the incumbent, Richard DeMarco, as Foreman of 
Buildings/Downtown Complex. (Ex. 10). 

16. In November 1995, the Town posted the position of Foreman of Buildings/Downtown 
Complex. The Civil Service Commission accepted eight (8) applicants that included DeMarco 
and scheduled testing procedures. 

17. On March 12, 1996, the Local 818 unit obtained a Temporary Restraining Order. Said 
Order reflects that the Town is to refrain from giving the test for Foreman of 
Building[s]/Downtown Complex position and to maintain the status quo ante which existed prior 
to the scheduling of said test until a final decision by the State Labor Board in Case No. MPP-
17,765 or until further notice of the Court. (Ex. 11). 

18. On March 25, 1996 and April 10, 1996, the Board of Ethics held hearings on complaint 
94-1 and found Binkoski had violated the Town Charter, '7-2 and the Municipal Employee 
Relations Act, ''7-474(f) and (g). (Ex. 12 and 12A). 

CONCLUSION OF LAW 
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1. By posting and scheduling testing procedures for the position of Foreman of 
Buildings/Downtown Complex, and by failing to permanently assign Richard DeMarco to that 
position, the Town repudiated the November 30, 1993 agreement which appointed Richard 
DeMarco to the position. 

DISCUSSION 

The facts in this case were stipulated by the parties and are undisputed. The Union=s 
complaint alleged that the Town repudiated a November 1993 agreement between the parties 
regarding the creation and filling of the position of Foreman of Buildings/Downtown Complex. 
The Union asserts that there is no justification for the Town=s refusal to comply with the 
November 1993 agreement. We agree and issue an appropriate order. 

The stipulated record establishes that on November 30, 1993, the parties agreed to 
modify the existing bargaining unit represented by Local 818 to include the position of Foreman 
of Buildings/ Downtown Complex, and to fill the position with Richard DeMarco, whose 
previous position was not included in that bargaining unit. (Ex. 3). The agreement clearly states 
that Athe parties wish to resolve the issue of the correct bargaining unit for the position as well as 
the correct title and pay for the position@ and that the agreement Arepresents a total and complete 
agreement with respect to the creation, filling, duties and commensurate salary for this position.@ 
Thus, the agreement became, in effect, a negotiated addendum to the contract, effectively 
modifying the collective bargaining agreement then in effect between Local 818 and the Town. 
Signing off on the November 1993 agreement on behalf of the Town was Personnel Director, 
Victor Binkoski (Binkoski), whose signature can also be found on the contract. (Ex. 2). 

Thereafter, the Civil Service Commission approved the position, waived the competitive 
examination and appointed DeMarco to the position, in accordance with the terms outlined in the 
agreement. This appointment was immediately challenged by the Public Works union, which 
filed a grievance and a subsequent Ethics Board complaint. On July 25, 1995, upon request by 
Binkoski, the Civil Service Commission voted to post and test the position, presumably in 
response to the pending Ethics Board complaint. The Ethics Board did not reach a decision on 
the complaint until March or April of 1996, when it concluded that Binkoski violated Conn. Gen. 
Stat. '' 7-474(f) and (g) and ' 7-2 of the Town Charter. 

As a preliminary matter, we must first determine whether the agreement at issue here was 
valid and binding, for the Town would have no obligation to comply with an illegal or 
unenforceable agreement. Since an agreement based upon an illegal subject of bargaining 
would necessarily be invalid, our analysis will begin with ' 7-474(g) to determine whether the 
agreement concerns an illegal subject of bargaining. 

Conn. Gen. Stat. '7-474(g)4 is clear that certain aspects of the promotional process are 

4 ANothing herein shall diminish the authority and power of any municipal civil 
service commission, personnel board, personnel agency or its agents established by statute, 
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not subject to collective bargaining and are to be established by the municipality without 
bargaining with the union. Those aspects are: the conduct and grading of merit exams, the rating 
of candidates and establishment of lists from the exams, initial appointments from such lists, and 
the provisions of a municipal charter concerning political activity of municipal employees. Once 
the promotional process has been established by the municipality, any changes to that process 
concerning the necessary qualifications for taking a promotional exam and certain other issues 
must be bargained with the union. Daley v. City of Hartford, 215 Conn. 14, 574 A.2d 194 
(1990), cert. denied 111 S.Ct. 513, 498 U.S. 982. 

In the instant case, the Town and the Union agreed to forego an examination and to 
appoint DeMarco to the position. By waiving the examination and deciding to immediately 
appoint DeMarco to the position, the parties did not engage in illegal bargaining over one of the 
topics about which the parties are forbidden to bargain pursuant to ' 7-474(g). Thus, we find 
that the agreement did not involve an illegal subject of bargaining under ' 7-474(g) and therefore 
is not unlawful, notwithstanding the Ethics Board=s findings. 

We now turn to the question of whether the Town=s actions with respect to the November 
30, 1993 agreement constitute a violation of the Act. We have often noted that one of the few 
exceptions to our limited jurisdiction to interpret labor agreements occurs when there is an 
allegation of contract repudiation, an act beyond mere breach. Watertown Board of Education, 
Decision No. 3557 (1997). Recently, we reiterated our law regarding the doctrine of contract 
repudiation in State of Connecticut, Dept. Of Public Safety, Decision No. 3575 (1998): 

It is well settled that this Board will only find repudiation of contract in three 
circumstances. First, where the respondent party has taken an action based upon an 
interpretation of the contract and that interpretation is asserted in subjective bad faith. 
Second, where the respondent party has taken an action based upon an interpretation of 
the contract and that interpretation is wholly frivolous or implausible. In the third 
circumstance, the respondent party does not challenge the complainant=s interpretation of 

charter or special act to conduct and grade merit examinations and to rate candidates in the order 
of their relative excellence from which appointments or promotions may be made to positions in 
the competitive division of the classified service of the municipal employer served by such civil 
service commission or personnel board. The conduct and the grading of merit examinations, the 
rating of candidates and the establishment of lists from such examinations and the initial 
appointments from such lists and any provisions of any municipal charter concerning political 
activity of municipal employees shall not be subject to collective bargaining, provided once the 
procedures for the promotional process have been established by the municipality, any changes 
to the process proposed by the municipality concerning the following issues shall be subject to 
collective bargaining: (1) The necessary qualifications for taking a promotional examination; (2) 
the relative weight to be attached to each method of examination; and (3) the use and 
determination of monitors for written, oral and performance examinations. In no event shall the 
content of any promotional examination to be subject to collective bargaining.@ 
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the contract but seeks to defend its actions on some collateral ground which does not rest 
upon an interpretation of the contract, e.g. financial hardship, administrative difficulties, 
etc. Norwich Board of Education, Dec. No. 2508 (1986). 

We conclude that neither the first nor second prong of the repudiation analysis is 
implicated here, since the parties do not disagree over the meaning of the November 1993 
agreement, as evidenced by the Town=s satisfactory compliance with the agreement for 
approximately 20 months. The Town must therefore necessarily rely on a collateral defense to 
excuse its actions. Because the parties waived a formal hearing and the Town did not file a brief 
in this case, we can only surmise, based upon the stipulated record, what the Town=s defense(s) 
may have been, which would appear to consist of the challenge by the Public Works Union and 
the ensuing Ethics Board proceeding. 

We conclude that none of the circumstances presented provide a legitimate collateral 
defense to the Town=s repudiation of the November 1993 agreement. In examining the Ethic 
Board=s decision, we first must point out that it is the Labor Board who has the statutory 
authority to interpret and apply the provisions of MERA. As a result, we are not bound to accept 
any of the Ethics Board=s conclusions with respect to alleged MERA violations. As discussed 
supra, we do not find that the November 1993 agreement involved an illegal subject of 
bargaining under ' 7-474(g) of the Act. Nor do we agree with the Ethics Board=s determination 
that Binkoski also violated '7-474(f).5  That section provides that, where there is a conflict 

5 Conn. Gen. Stat. '7-474(f) provides, in pertinent part: Where there is a conflict 
between any agreement reached by a municipal employer and an employee organization and 
approved in accordance with the provisions of sections 7-467 to 7-477, inclusive, on matters 
appropriate to collective bargaining, as defined in said sections, and any charter, special act, 
ordinance, rules or regulations adopted by the municipal employer or its agents such as a 
personnel board or civil service commission, or any general statute directly regulating the hours 
of work of policemen or firemen, or any general statute providing for the method or manner of 
covering or removing employees from coverage under the Connecticut municipal employees= 
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between a collectively bargained agreement and any charter, rules or regulations adopted by the 
municipal employer or civil service commission, the terms of the collectively bargained 
agreement shall prevail over the local rules or charter provision. Fortunato v. Board of Public 
Safety, 36 Conn. Supp. 637, 423 A.2d 909 (1980); Board of Police Commissioners of City of 
New Haven v. White, 171 Conn. 553, 370 A.2d 1070 (1976). 

retirement system or under the Policemen and Firemen Survivor=s Benefit Fund, the terms of 
such agreement shall prevail; provided, if participation of any employees in said system or said 
fund is effected by such agreement, the effective date of participation in said system or said fund, 
notwithstanding any contrary provision in such agreement, shall be the first day of the third 
month following the month in which a certified copy of such agreement is received by the 
Retirement Commission, or such later date as may be specified in the agreement. 
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On its face, the record does not reflect the existence of Aany charter, rules or regulations 
adopted by the municipal employer or civil service commission@ which conflicted with the 
November 30 agreement, nor did the Town elucidate us further by filing a brief.6  Even if there 
were an indication of a conflict between civil service rules and the November 1993 agreement, 
the plain language of the statute indicates that the terms of the agreement would prevail. Thus, 
contrary to the conclusion of the Ethics Board, we find that nothing in '7-474(f) of the Act 
diminishes the legal and binding nature of the agreement reached on November 30, 1993, and the 
Town was required to comply with it. 

Finally, although we lack jurisdiction to determine whether ' 7-2 of the Town Charter 
was violated by the November 1993 agreement, it is well within the Labor Board=s jurisdiction to 
determine whether sufficient evidence has been presented to establish whether ' 7-474(f) was 
violated. As noted above, it is clear that ' 7-474(f) of the Act requires the terms of a collective 
bargaining agreement to prevail over any conflicting charter provisions. Thus, regardless of any 
alleged violation of '7-2 of the Charter, the Town had a continuing obligation pursuant to 
MERA to comply with the November 1993 agreement, which it freely entered into and in fact 
complied with for almost two years. 

We also note that the Town repudiated the November 1993 agreement at least eight 
months prior to the issuance of the Ethics Board decision. The Town therefore had no 
justification whatsoever at the time of its initial contract repudiation in July of 1995. 

Because we find repudiation in this case which was not excused by any collateral 
defense, we need not reach the Union=s argument in its brief that the breach of the November 
1993 agreement also constituted a failure to comply with some sort of a settlement agreement, in 
violation of '7-470(a)(4) of the Act. We are aware of our decision in City of West Haven, 
Decision No. 2853 (1990), appeal dismissed, City of West Haven v. Connecticut State Board of 
Labor Relations et al., Docket No. CV90-0307903 (J.D. New Haven, October 29, 1991, 
DeMayo, J.), where we held, under circumstances similar to those in the case presently before 
us, that the failure to comply with an agreement to include an employee in an existing bargaining 
unit, even in the absence of a pending petition filed with the Labor Board, is a refusal to bargain 
in good faith and a violation of ' 7-470(a)(4) of the Act. 

6 The fact that the Public Works Union disagreed with the November 1993 
agreement based on its belief that the position should have been posted does not establish 
evidence of a Aconflict,@ as that term is used in the statute. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the Town of 
Hamden: 

I. Cease and desist from (A) repudiating the agreement entered into with the Union, 
dated November 30, 1993; and (B) posting or testing applicants for the position until such time 
as the position is appropriately vacant. 

II. Take the following affirmative steps which the Labor Board finds will effectuate 
the purposes of the Act: 

A) Immediately appoint Richard DeMarco to the position of Foreman of 
Buildings/Downtown Complex in accordance with the terms of the November 30, 1993 
agreement, and make him whole for any losses he may have suffered as a result of the Town=s 
actions. 

B) Post immediately and leave posted for a period of sixty (60) consecutive days from the 
date of posting, in a conspicuous place where the employees of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety. 

C) Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of receipt 
of this Decision and Order of the steps taken by the Town of Hamden to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Thomas Gutteridge 
Thomas Gutteridge 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th day of 
January, 1999 to the following: 


Barbara A. DeNicola, Mayor

Town of Hamden

Memorial Town Hall

2372 Whitney Avenue

Hamden, Connecticut 06518


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Joshua A. Winnick, Town Attorney 

Town of Hamden

Memorial Town Hall

2372 Whitney Avenue

Hamden, Connecticut 06518


Thomas Fascio, Staff Representative

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME

444 East Main Street 

New Britain, Connecticut 06051


RRR 

RRR 

__________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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