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DECISION AND DISMISSAL OF COMPLAINT

On July 18, 1996, Local 884, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board), alleging that
the City of New Haven (the City) had engaged in prohibited practices within the meaning of
0 7-470 of the Municipal Employee Relations Act (the Act). Specifically, the Union claimed that
the City violated, and continues to violate, the Act by refusing to pay annual salary increments
while the parties are engaged in negotiations for a successor collective bargaining agreement.

After the requisite preliminary steps had been duly taken, the matter came before the
Labor Board for a hearing on February 13, 1997, at which time the parties appeared and were
represented by counsel. Full opportunity was provided to present evidence, examine and cross-
examine witnesses and make argument. The parties filed post-hearing briefs, including reply
briefs, the last of which was received by the Labor Board on June 2, 1997.

On the basis of the whole record before us, we make the following findings of fact and
oonclusions  of law, and we dismiss the complaint.



. I

FINDINGS OF FACT

1. The City is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and is the
exclusive bargaining agent for a unit of approximately 500 employees of the City of New Haven.

3. The Union and the City are parties to a series of collective bargaining agreements. The
collective bargaining agreement in effect between the parties for the period July 1, 1976 to June
30, 1979 (Ex. 8) contained the following relevant provisions:

Article 15. Section 1: . . . Effective July 1, 1976, all eligible employees shall be granted a
one (1) step increment in accordance with the range within which their classification falls.

Article 15. Section 3: . . . Effective July 1, 1977, in addition to the general increase set
forth above, all eligible employees shall be granted a one (1) step increment in
accordance with the range within which their classification falls.

Article 15, Section 5: . . . Effective July 1, 1978, in addition to the general increase set
forth above, all eligible employees shall be granted a one (1) step increment in
accordance with the range within which their classification falls.

4 . The collective bargaining agreement in effect between the parties for the period July 1,
1979 to June 30, 1983 (Ex. 9) contained the following relevant provisions:

Article 15. Section 1: . . . Effective July 1, 1979, all eligible employees shall be granted a
one (1) step increment in accordance with the range within which their classification falls.

Article 15. Section 5: . . . Effective July 1, 1980 and each July 1 thereafter all eligible
employees shall be granted a one (1) step increment in accordance with the range within
which their classification falls.

5. The collective bargaining agreement in effect between the parties for the period July 1,
1983 to June 30, 1986 (Ex. 10) contained the following relevant provision:

Article 15. Section 6: Effective July 1, 1983, and each July 1 thereafter all eligible
employees shall automatically be granted a one (1) step increment in accordance with the
range within which their classification falls.

6 . The collective bargaining agreement in effect between the parties for the period July 1,
1986 to June 30, 1989 (Ex. 11) contained the following relevant provision:
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Article 15. Section 4: Effective July 1,  1986 and each July 1 thereafter all eligible
employees shall be granted a one (1) step increment in accordance with the range within
which their classification falls.

7 . The collective bargaining agreement in effect between the parties for the period July 1,
1989 through June 30, 1992 (Ex. 12) contained the following relevant provisions in Article 15:

Section 1
Effective and retroactive to July 1, 1989, the salary schedule has been amended to
provide for a six percent (6%) general wage increase. The salary schedule that
reflects this is attached as Schedule A.

Section 2
Effective July 1, 1990, the salary schedule has been amended to provide for a six
percent (6%) general wage increase. The salary schedule that reflects this is
attached as Schedule B.

Section 3
Effective July 1, 199 1, the salary schedule has been amended to provide for a six
percent (6%) general wage increase. The salary schedule that reflects this is
attached as Schedule C.

Section 4
Effective July 1, 1986 and each July 1 thereafter all eligible employees shall
automatically be granted a one (1) Step increment in accordance with the range
within which their classification falls.

Section 5
When a bargaining unit employee reaches the top Step within his Range as set
forth in Schedule A, Schedule B and/or Schedule C, he/she shall remain at such
Step for the life of this Agreement, irrespective of the Step increases set forth in
Sections 1 and 4 of this Article.

Section 6
In order to be eligible for a one (1) Step increment on July 1 of any year an
employee must have been hired prior to the preceding April 1 st. Employees hired
after April 1 st will not advance one (1) Step increment until the following July 1,

Section 7
For the purpose of this Agreement, an employee’s regular annual salary shall be
the Step and amount shown in Schedule A, Schedule B and/or Schedule C. . .

8. The above-referenced collective bargaining agreement expired while the parties were still
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in the process of negotiating the July 1, 1992 through June 30, 1995 successor agreement.

9 . During negotiations for the 1992-95 successor agreement, the City proposed to the Union
that Article 15 be revised to reflect a 0% wage increase in all three years of the contract and to
delete Sections 4, 5,6  and 7 in their entirety. (Ex. 6).

10. The parties eventually entered binding interest arbitration pursuant to Conn. Gen. Stat.
0 7-473~.  Among the issues in dispute were step increments for each year of the contract; the
City proposed to eliminate step increments in their entirety in each year of the contract. (Ex. 2).

11. The City did not pay step increases to eligible members of the bargaining unit on July 1,
1992, July 1, 1993 or on July 1, 1994. The Union did not file any grievances or prohibited
practice complaints regarding the City’s failure to pay step increments for those years.

12. While waiting for the arbitration panel to render its award for the July 1, 1992 through
June 30, 1995 contract, the parties began to negotiate the terms of the subsequent successor
agreement, covering the period from July 1, 1995 through June 30, 1998.

13. On or about March 26, 1996, the City submitted its initial proposals for the successor
1995-98 agreement, including a proposal to delete Sections 4,5,6 and 7, addressing step
increments, in their entirety. (Ex. 5).

14. On or about April 8, 1996, the arbitration panel issued its award on the 1992-95 contract.
(Ex. 2). The Panel chose the City’s last best offer on Issue 4 as follows:

Section 4(a)
Effective July 1, 1986 and each July 1 thereafter all eligible employees shall
automatically be granted a one (1) Step increment in accordance with the range
within [sic] their classification falls.

Notwithstanding any provision in the collective bargaining agreement to the
contrary, employees shall not be granted a one (1) Step increment in accordance
with this Article on July 1, 1992 through June 30, 1993.

15. The Panel chose the Union’s last best offers on Issues 5 and 6, addressing step movement
for the second and third years of the contract, respectively (i.e., July 1,  1993 and July 1, 1994),  as
follows:

Section 4(b)
Effective July 1,  1993 and each July 1 thereafter all eligible employees shall
automatically be granted a one (1) Step increment in accordance with the range
within which their classification falls.
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Section 4(cl
Effective July 1, 1994 and each July 1 thereafter all eligible employees shall
automatically be granted a one (1) Step increment in accordance with the range
within which their classification falls.

2;
The Union, by letter to the City’s Director of Organizational Development, Lisa Grass0

rasso) dated April 26, 1996, requested that the City “implement the provisions of Article 15,
Section 4(c) for all eligible employees effective July 1, 1995.” (Ex. 13). The Union had not
previously requested payment of a July 1, 1995 step increment.

17. Receiving no response from Grasso, the Union sent a letter to Mayor John DeStefano,
dated May 28, 1996, requesting the City to implement the increments for July 1, 1995 or to
notify the Union in writing as to why the City was not implementing the increments. (Ex. 14)

18. On or about June 5, 1996, the City sent a memo to all department heads regarding
retroactive wage increases for members of Local 884. (Ex. 4A). The memo enclosed a “rate
conversion report” that reflected a two (2) step increase for July of 1994. The parties do not
dispute that all employees who were eligible to receive a step increment on July 1, 1993 and
July 1,  1994 did in fact receive these increases retroactively as a result of the arbitration award
referenced in Finding 15 above. The City, pursuant to the arbitration award, did not pay step
increments for July 1, 1992.

19. The City did not pay step increments to eligible employees on July 1, 1995 or July 1,
1996, and as of February 13, 1997, had still not paid these step increments.

20. By letter dated February 5, 1997, the Union notified the State Board of Mediation and
Arbitration (SBMA) that the parties had reached impasse in negotiations for the 1995-98
collective bargaining agreement, and requested binding interest arbitration pursuant to 4 7-473~
of the Act. (Ex. 7). Those procedures had not yet been implemented as of the close of the
hearing in the instant matter.

21. The collective bargaining agreements covering the periods 1976-79, 1979-83, 1983-86,
and 1986-89 were negotiated and settled prior to the expiration date of the current agreement.
The July 1, 1989 to June 30, 1992 agreement was the first contract that was not settled until after
the previous contract had expired.

CONCLUSIONS OF LAW

1. After the expiration date of a contract, an employer has a duty under the Act to maintain
in effect the existing terms and conditions of employment until a new agreement or binding
interest arbitration award changes those terms and conditions, regardless of whether the terms
and conditions are protected by contract or arise from past practice.
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2 . Section 7-475 of the Act provides that the terms of an expired contract remain in effect
until such time as a new agreement is reached and approved.

3 . Under the circumstances of this case, the City did not unilaterally change an existing
condition of employment or violate $ 7-475 of the Act when it failed to pay step increments on
July 1, 1995 and July 1, 1996.

DISCUSSION

The Union alleges in this case that the City violated the Act when it unilaterally changed
an existing condition of employment by failing to pay eligible employees their annual step
increment on July 1, 1995 and July 1, 1996. The Union argues that the July 1 payment of step
increments is established both by the collective bargaining agreement and by longstanding past
practice. Specifically, the Union claims that since the contract term in effect upon expiration of
the contract provided for an annual step increment on July 1, 1994 and “each July 1 thereafter,”
the City’s duty to maintain prevailing terms and conditions of employment during negotiations
mandated step increment payments on July 1, 1995 and July 1, 1996. In addition, the Union
relies on the fact that from July 1, 1976 to July 1,  1994, the employees in the bargaining unit
received annual step increments, with the sole exception being July 1, 1992, thus establishing a
fixed practice of paying step increments every July 1. The Union further asserts that the City’s
failure to pay the increments violated 5 7-475 of the Act. The Union seeks retroactive payment
of the step increments plus interest.

The City responds that the contract does not grant bargaining unit members an indefinite
annual entitlement to step increments beyond the expiration date of the contract, but rather
provides step increases only for specifically referenced contract years. The City also argues that
the existing past practice is clear that increments are not paid after the expiration of the contract,
but rather are paid retroactively upon settlement or arbitration of the successor agreement and in
accordance with the terms of the successor agreement. Finally, the City asserts that because it
has proposed elimination of the increments in arbitration, paying the increments before the
contract is settled, only to recoup the funds if it prevails in arbitration, would result in extreme
administrative inconvenience.

The Labor Board has long held that upon expiration of a contract, an employer has a duty
to maintain in effect the prevailing terms and conditions of employment until those terms and
conditions are changed through collective bargaining pursuant to MERA. Stare of Connecticut,
Decision No. 3244 (1994); Newington Board of Education, Decision No. 1116 (1970); NLRB
v. Katz, 369 U.S. 736, 50 LRRM 2171 (1962). This is true regardless of whether those terms and
conditions arise from the contract or from the past practices of the parties. City of Norwalk,
Decision No. 136 1 (1975); Stratford Library Association, Decision No. 1493 (1977). Thus, our
analysis necessarily begins with a determination of what “prevailing terms and conditions”
regarding the payment of step increments existed during the time periods in question.
t-
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The 1989-92 contract contained the following provision regarding step increments:
“Effective July 1, 1986 and each July 1 thereafter all eligible employees shall automatically be
granted a one (1) step increment . . .” When the 1989-92 contract expired, its terms (including
the provision regarding step increments) remained in effect until the successor 1992-95
agreement was issued as an interest arbitration award on April 8, 1996. Pending the outcome of
the interest arbitration, the City did not pay step increments on July 1, 1992, July 1, 1993, July 1,
1994 or July 1,  1995. After the interest arbitration award issued in April of 1996, the City
retroactively paid step increments for July 1, 1993 and July 1, 1994, in accordance with the terms
of the award.’ Prior to the issuance of the award in April of 1996, the Union had not challenged
the City’s delay in paying the step increments for July 1, 1992, 1993 and 1994, and had made no
demand for the July 1, 1995 increment payment based on the “carry over” of the 1989-92
contract.

It is clear from the parties’ behavior as outlined above that, after the expiration of the
1989-92 contract, they both interpreted and applied the phrase “effective July 1, 1986 and each
July 1 thereafter” in the same manner; i.e., that step increments were not  automatic on July 1 in
the absence of a current effective agreement. Instead, the evidence showed that the parties’
practice pursuant to this contract language was to withhold step increments upon contract
expiration and to pay increments retroactively in accordance with the terms of the successor
agreement.

The record is less clear with respect to the present dispute regarding the payment of
increments on July 1,  1995 and July 1, 1996. First, the terms and conditions of employment
initially in effect on July 1,  1995 were those contained in the 1989-92 contract, because the
successor 1992-95 contract did not exist until April of 1996. The Union did not challenge the
City’s nonpayment at that time; rather, the Union’s demand for payment of the July 1, 1995
increment did not occur until after the 1992-95 agreement was issued on April 8, 1996. Thus, we
do not find any violation with regard to the City’s failure to pay the July 1, 1995 increment
between July 1, 1995 and April 8, 1996.

After April 8, 1996, the “carry over” contract terms applicable to July 1, 1995 and beyond
were those contained in the 1992-95 contract, which contained different increment provisions
than had previously existed in the 1989-92 contract. Specifically, the 1992-95 contract contained
the following language regarding step increments:

Section 4taMthe  Citv’s last best offer1
Effective July 1, 1986 and each July 1 thereafter all eligible employees shall
automatically be granted a one (1) Step increment in accordance with the range
within [sic] their classification falls.

I No step increment was required for July 1, 1992 because the City’s last best offer
was selected by the arbitration panel.
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Notwithstanding any provision in the collective bargaining agreement to the
contrary, employees shall not be granted a one (1) Step increment in accordance
with this Article on July 1, 1992 through June 30, 1993.

Section 4[b)(the  Union’s last best offer1
Effective July 1, 1993 and each July 1 thereafter all eligible employees shall
automatically be granted a one (1) Step increment in accordance with the range
within which their classification falls.

Section 4(c)(the Union’s last best offer1
Effective July 1, 1994 and each July 1 thereafter all eligible employees shall
automatically be granted a one (1) Step increment in accordance with the range
within which their classification falls.

Thus, as a result of the arbitration award, the contract section dealing with step
increments contained both the language used in the preceding contract (i.e., “effective July 1,
1986 and each July 1 thereafter . . .“) as well as new and different language which tied the step
increments to a specific contract year (“effective July 1,  1993 [and 19941  and each July 1
thereafter . . .“).

The Union argues that the inclusion of the provision providing for step increments
“effective July 1, 1994 and each July 1 thereafter” is sufficient to establish a’requirement that the
City pay increments on July 1, 1995 and 1996, pending the outcome of the negotiations on the
successor 1995-98 contract. Even if the Union’s interpretation of the provision is correct, we
find that it cannot prove an unlawful unilateral change in this circumstance. Although the
1992-95 contract contained the established increment language “effective July 1, 1986 and each
July 1 thereafter”, it also contained new and somewhat inconsistent language which tied the
increments to the specific years of 1993 and 1994 and “each July 1 thereafter.” This change in
the language is enough to defeat the relevance of any past practices established under previous,
different contract provisions. There is no practice established with regard to the “new” contract
language and the Union therefore cannot prove a unilateral change.

We also note that even though the parties have consistently used the term “each July 1
thereafter” in their contracts, they did not interpret that phrase to require step increment payment
after expiration of the 1989-92 contract, the first time they were called upon to interpret and
apply that language. Thus, even existing past practice does not help the Union’s case.

Finally, our conclusion is not affected by the fact that eligible bargaining unit members
have received increments every July 1 since 1976 but for July 1,  1992. The Union presented no
evidence from which we could conclude that a separate, independent practice existed wherein the
City automatically paid step increments each July 1, regardless of whether the contract had
expired and regardless of what the contract language required. The City offered undisputed
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testimony that prior to the 1989-92 agreement, the successor contracts were settled prior to the
expiration date of the existing agreement. The annual payment of step increments in accordance
with the terms of an effective contract is not at issue here, but rather what effect the contract
provision has on future increment payments after the contract has expired.T h e r e  i s  n o  e v i d e n c e
that the parties had occasion to interpret the effect of the phrase “and each July 1 thereafter” until
the 1989-92 agreement expired with no successor agreement in place. As noted above, we
believe the record establishes that the past practice in effect is not to pay increments unless there
is an agreement in effect. In this regard, the fact that no increment was paid on July 1, 1992 is
significant since the justification for withholding the increment that year came from the terms of
the retroactively applied arbitration award. Thus, we conclude that the City did not unilaterally
change an existing condition regarding step increments when it failed to pay increments on July
1, 1995 and July 1, 1996, after the 1992-95 agreement expired.

The Union also claims that the City violated 5 7-475 of the Act. The application of 6 7-
475 does not alter our analysis. The statute provides as follows:

In the event an agreement expires before a new agreement has been approved [by the
parties], the terms of the expired agreement shall remain in effect until such time as a new
agreement has been reached and approved.

The plain language of 3 7-475 maintains in effect the terms of an agreement past the technical
expiration date of the agreement. Here, however, the contract provision is unclear, as discussed
above. On the one hand, the phrase has been interpreted by the parties to not require payment of
annual increments after the expiration of the contract. On the other hand, the new language
would seem to indicate that increments are due every July 1 after 1994. Under these
circumstances and without the benefit of any definitive interpretation of the contract, we cannot
find that the City has failed to carry over the terms of the 1992-95 agreement in violation of
4 7-475 of the Act.

Because we dismiss the complaint for the reasons set forth supra, we do not address the
City’s argument that extreme administrative inconvenience would establish a valid defense to
this unilateral change allegation.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

John H. Sauter
John H. Sauter
Chairman

C. Ravmond Grebev
C. Raymond Grebey
Board Member

*Former Alternate Board Member Richard McCostis  resigned prior to issuance of this Decision.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day
December, 1998 to the following:

Attorney Jason Cohen
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06 109

RRR

Mayor John DeStefano,  Jr.
City of New Haven
165 Church Street, 4th Floor
New Haven, Connecticut 065 10

RRR

James T. Castelot, Staff Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Thayer Baldwin, Corporation Counsel
City of New Haven
200 Orange Street, 4th Floor
New Haven, Connecticut 065 10

Attorney Susan Creamer
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1
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