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DECISION AND DISMISSAL OF COMPLAINT

On December 27,1996,  Local 466, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the City of Middletown (the City) had violated the Municipal Employee Relations Act (the Act)
by failing to implement a certain arbitration award.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for a formal hearing on February 18, 1998 at which both parties appeared, were
represented by counsel, and were given full opportunity to produce evidence, to examine and
cross-examine witnesses and to make argument. Both parties filed post-hearing briefs, the last of
which was received on April 23, 1998.

Based upon the entire record before us, we make the following findings of fact and
conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

The following Findings of Fact are based on the parties’ Partial Stipulation of Facts and
the record evidence.

1. The City of Middletown (City) is an employer within the Act.

2 . Local 466, Council 4, AFSCME, AFL-CIO (Union) is an employee organization within
the meaning of the Act.

3 . On December 27, 1996, the Union filed a complaint alleging the City violated the Act by
failing to implement arbitration award No. 9596-A- 1220. (Exhibit 1, 1 a).

4 . The grievant Ferdinand0  Amato was hired by the City in the position of Laborer, salary
grade 3-C on March 9, 1992 and remained in that position to the date of his termination. Said
position is assigned to work for the Public Works Department. (Exhibit 2,2a).

5. From 12/l 3/94  through 4/l  3/95 Ferdinand0  Amato was absent from work as a result of a
work related injury. During that period he received his full base pay pursuant to the practice
between the parties.

On April 13, 1995, the City filed a form 36 (Notice to Discontinue Benefits) on Mr. Amato’s
compensation case.

On May 8, 1995, the City terminated Mr. Amato for his failure to return to work pursuant to the
notice to discontinue benefits which took effect on April 23, 1995. (Exhibit 2b).

6 . The May 8, 1995 certified termination letter from then Mayor Serra to Mr. Amato was
received on May 13, 1995. (Exhibit 3).

7 . The Union filed a grievance over Amato’s termination with the City on April 4, 1996.
The grievance was denied by the City. The Union then pursued the grievance through the Board
of Mediation and Arbitration process. (Exhibit 4).

8. By transmittal memorandum dated November 18, 1996, the panel of the Board of
Mediation and Arbitration rendered its decision on the grievance. The termination was reduced
to a suspension and ordered the grievant reinstated to his former job.

9 . By letter dated November 22, 1996 the City Personnel Director notified the Board of
Mediation and Arbitration that the City did not have Amato’s former position available. (Exhibit
5, 5a).
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10. There was one Laborer position, salary grade 3-C, occupied by an individual senior to
Ferdinand0 Amato on the day that the City received the Board of Mediation and Arbitration’s
award. That position has continuously, since that date of the award, been occupied and is
currently being occupied by the same individual, Brian Ruffino.  (Exhibit 6).

11. There were four Laborer positions, salary grade 4-C red circled, occupied by four
individuals senior to Ferdinand0 Amato on the day that the City received the Board of Mediation
and Arbitration’s award. Those positions have continuously, since the date of the award, been
occupied and are currently being occupied by the same individuals. (Exhibit 6).

12. There were two Parking Attendant positions, salary grade 3-C occupied by two
individuals senior to Ferdinand0 Amato on the day that the City received the Board of Mediation
and Arbitration’s award. Those positions have continuously, since the date of the award, been
occupied and are currently being occupied by the same individuals. (Exhibit 6).

13. Ferdinand0 Amato did not have any bumping rights under the collective bargaining
agreement to any of the positions of the same salary grade as his former position. (Exhibit 7).

14. The 95-96 fiscal year for the City commenced on July 1,1995 and ended on June 30,
1996.

15. The 96-97 fiscal year for the City commenced on July 1, 1996 and ended on June 30,
1997.

16. On April 5, 1995, then Mayor Serra executed a Memorandum of Understanding with the
President of Local 466 which provided, among other things, that there would be no layoffs or
furloughs while negotiations of a successor bargaining agreement were in progress. (Exhibit 8).

17. On May 5, 1995, then Mayor Serra signed a document containing requests from Local
466, one of which was no layoffs or furloughs during fiscal year 95-96. (Exhibit 9).

18. On June 5, 1995, the Common Council of the City of Middletown approved the
upgrading of the grievant Ferdinand0 Amato’s vacant Laborer position, salary grade 3-C, in the
Public Works Department, to a Truck Driver position, salary grade 6. This upgrade was
approved both by the Public Works Commission at its May 9, 1995 meeting and by the
Personnel Review Commission at its May 11, 1995 meeting, prior to being forwarded to the
Common Council for approval. The position was filled on August 21, 1995.

The Truck Driver position requires a commercial drivers license (CDL) which Mr. Amato does
not possess. (Exs. lOa,  lob and 10~).

19. On November 6, 1995, the Common Council of the City of Middletown approved the
upgrading of a vacant Laborer position, salary grade 3-C, in the Public Works Department
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because of the retirement of Warren Maloney, to a Truck Driver position, salary grade 6. This
upgrade was approved by both the Public Works Commission at its October 10, 1995 meeting
and by the Personnel Review Commission at its meeting on October 19, 1995. (Exhibits 1 la and
1 lb).

20. The positions mentioned in paragraphs 18 and
upgraded to truck driver positions. (Exhibit 12).

19 were the only two Laborer positions

21. The Ground Rules for a successor Collective Bargaining Agreement between the City and
Local 466 were signed on October 18, 1995. The first negotiating session between the City and
Local 466 on the successor Collective Bargaining Agreement, after the signing of the Ground
Rules, was February 14, 1996. Proposals were exchanged between the parties on October 19,
1995 and again on November 1,  1995 but no negotiations took place on those dates. (Exhibit
13).

22. Ferdinand0  Amato’s Union, Local 466, has not and has never taken any action to grieve
the elimination of Mr. Amato’s position as a Laborer and the conversion of the same to a Truck
Driver position.

23. In the 96-97 budget there are no funded vacant Labor positions. Therefore, reinstatement
of Ferdinand0 Amato’s former position requires the action of the City of Middletown’s Common
Council, its legislative body, to create the position and to appropriate the monies to fund the
newly created position.

24. Meetings of the Common Council, the City of Middletown’s legislative body, of the
Public Works Commission and of the Personnel Review Commission are all open to the public
and noticed in accordance with the requirements of the Freedom of Information Act Section 1-7
et. seq. of the Connecticut General Statutes, as amended.

25. For the period from November 19, 1996, the date of the receipt by the City of
Middletown of the award, to the date of this stipulation of facts, the grievant’s former position
has not existed and no Laborer’s positions currently existing have become vacant.

CONCLUSIONS OF LAW

1. In determining whether an employer has failed to comply with a settlement agreement or
arbitration award in violation of 4 7-470(a)(6) of the Act, we compare the obligations created by
the settlement agreement or award with the actions (or inaction) claimed to be in violation.

2 . The award of the Connecticut State Board of Mediation and Arbitration ordering that Mr.
Amato be reinstated to his former job assumed that his former job was in existence, which it was
not.
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3 . .Where  a job has been eliminated for proper reason and not to avoid compliance with an
arbitration award or settlement agreement, the employer’s failure to reinstate the employee does
not violate 8 7-470 (a)(6) of the Act.

4. The Laborer job in question was properly eliminated by the City prior to the date of the
award of arbitration. Therefore, the City’s failure to reinstate Mr. Amato did not violate
5 7-470(a)(6) of the Act.

DISCUSSION

We are called upon quite frequently to determine whether an employer’s action (or
inaction) has violated Sec. 7-470(a)(6) of the Act through failure to comply with an arbitration
award or settlement agreement. Our process of analysis to determine whether or not a violation
has occurred is a follows:

When a party charges that there has been a refusal to comply with a grievance
settlement or arbitration award, we will interpret the settlement or award to
ascertain what it requires and then determine whether the respondent has
complied with those requirements. This is an objective standard, and we will find
no defense in the assertion that the respondent’s action is based on a good faith or
plausible interpretation of the settlement.
Town of,!?tr&@rd,  Decision No. 3277 (1995) at p. 9.

We reject the City’s argument that the State Board of Mediation and Arbitration was
without jurisdiction to render the award because of the Union’s failure to comply with the
grievance filing time limits of the collective bargaining agreement. This would properly be
grounds for attempting to have the arbitration award vacated, which the City apparently failed to
do.’ It is not a defense under 5 7-470(a)(6) of the Act after the award has become valid and
binding which it had become by the time this case reached us.

Ferdinand0 Amato was hired by the City on March 9, 1992 as a Laborer and worked in
that position until December 13, 1994 when he was injured on the job and went out on workers’
compensation leave. He was terminated on May 8, 1995 for failing to return to work when his
workers’ compensation benefits ended on April 13, 1995. Approximately one year later, the
Union filed a grievance to protest Mr. Amato’s termination and pursued it to arbitration.

In June, 1995, the City upgraded Mr. Amato’s Laborer position to a Truck Driver position
which required a commercial drivers license, which Mr. Amato did not possess. The City made
this change because truck drivers could do laborer work when they were not driving trucks, but

‘It is unfortunate that the City did not present the arbitrator with the fact that the position had
been eliminated more than a year before.
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the converse was not true. We find this change to be legitimate in that it had no relation to Mr.
Amato’s termination; particularly since the change was made a year prior to the filing of
Amato’s grievance.

At the time the award was rendered, there were no vacant Laborer positions to which Mr.
Amato could be reinstated and his seniority was such that he had no bumping rights.

The question presented is whether an employer violates 0 7-470(a)(6) of the Act when it
fails to comply with the reinstatement order of an arbitrator because the position to which the
employee is ordered reinstated no longer exists. We view this situation as similar to that where
an employee is reinstated pursuant to an award of arbitration and the job is subsequently
eliminated. We do not consider this to be a violation of the Act. See City of Bridgeport,
Decision No. 3628 (1998).

Mr. Amato did not have a commercial driver’s license at the time of his termination nor
as of the date o’f the parties’ Partial Stipulation of Facts (June 12, 1997). In all likelihood, had
Mr. Amato remained employed, he would have been laid off on June 5, 1995 when his job was
upgraded to Truck Driver.2  (The Union did not grieve the upgrading of Mr. Amato’s job.) In this
situation, any rights he has to reinstatement are governed by the terms of the collective
bargaining agreement from the date of the arbitration award.

The instant case is distinguishable from the case where an employer eliminates a job to
avoid complying with an arbitration award. This is clearly a violation of the Act as a refusal to
bargain in good faith and as a failure to comply with an arbitration award. See Thomaston
Board of Education, Decision No. 2660 (1988),  affd,  217 Conn. 110 (1991). In this case,
however, where the employer undertook a legitimate reorganization many months prior to the
filing of the grievance, it did not violate the Act when it did not reinstate Mr. Amato because his
former position no longer existed.

‘Although then Mayor Serra agreed that no layoffs would occur during the 1995 contract
negotiations, those negotiations did not begin until the fall, 1995; several months after the upgrade of
Amato’s position. We also cannot find, based on this record, that the City would have been obligated to
place Mr. Amato in Mr. Maloney’s vacated position when he retired, pursuant to the 1995 “no layoff’
agreement with the Mayor. The Union did not challenge the upgrade of Maloney’s position and does not
argue here that its 1995 “no layoff’ agreement is implicated in this case.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

Paul D. Abercrombie
Paul D. Abercrombie
Alternate Board Member

David C. Anderson
David C. Anderson
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 2 1 st day of
December, 1998 to the following:

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06 109

RRR

Attorney Trina A. Solecki
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

RRR

Charles Fabian, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Domenique  S. Thornton, Mayor
City of Middletown
245 DeKoven Drive
Middletown. Connecticut 06457

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

OF LABOR RELATIONS
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