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DECISION AND DISMISSAL OF COMPLAINT 

On July 26, 1995, Catherine Mirabilio-Borer (the Complainant) filed a complaint, as 
amended,1 with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the State Vocational Federation of Teachers, Local 4200A (the Union) had violated ' 5-2722 of 
the Act Concerning Collective Bargaining for State Employees (SERA or the Act), by 
discriminating and retaliating against Complainant in breach of its duty of fair representation. 

1 During the pendency of the hearing on Case No. SUPP-17,431, the Complainant filed a 
second complaint against the Union, SUPP-19,136, on May 20, 1997, alleging that the Union continued 
to breach its duty of fair representation in violation of the Act by failing to properly represent the 
Complainant on issues stemming from a lengthy paid suspension in 1996-97. (Ex. 21). At the hearing on 
September 16, 1997, the Complainant withdrew Case No. SUPP-19,136 in its entirety, and presented 
evidence and testimony regarding the 1996-97 suspension in Case No. SUPP-17,431. Also on September 
16, 1997, the Complainant amended the complaint in Case No. SUPP-17,431 by deleting the allegations 
contained in paragraph 7. 

2 The complaint cites Section 5-271(d), which sets forth the existence of the duty of fair 
representation. Section 5-272(b)(4) makes it a prohibited act for a Union to breach its duty of fair 
representation. 



After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on September 10, 1996, May 5, 1997, June 23, 1997, September 16, 1997, 
September 18, 1997 and November 21, 1997, at which times the parties appeared, were 
represented by counsel, and were provided full opportunity to adduce evidence, examine and 
cross examine witnesses, and make argument. On September 16, 1997, the Union made an oral 
motion to dismiss the complaint. On September 18, 1997, the Labor Board deferred ruling on 
the motion until the close of evidence. On November 21, 1997, the Labor Board again deferred 
ruling on the motion until after reviewing the entire record. Both parties filed post-hearing 
briefs, the last of which was received by the Labor Board on January 9, 1998. 

Based upon the whole record before us, we make the following findings of fact and 
conclusion of law and we dismiss the complaint on the merits. 

FINDINGS OF FACT 

1. The Union is an employee organization within the meaning of the Act, and at all times 
relevant hereto has been the exclusive bargaining representative for a unit of vocational-
technical instructors employed by the State of Connecticut Board of Education (the State or the 
Employer). 

2. At all times relevant hereto, the Complainant was a Culinary Arts Instructor employed in 
the State vocational-technical system and a member of the Union. 

3. At all times relevant hereto, all vocational-technical instructors, including the 
Complainant, were subject to the State's "Child Abuse Policy" issued on or about September 25, 
1990. (Ex. 15). The policy, issued in response to state legislation, required staff members who 
became reasonably suspicious that a child was being abused, either at home or in the school, to 
report their suspicions to the regional office of the state Department of Children and Youth 
Services (DCYS) and to the school administration. 

4. At all times relevant hereto, David Howard (Howard) was an Executive Building 
Representative for the Union, an elected position equivalent to a Chief Steward. 

5. During the 1989-90 school year, the Complainant was assigned to the Culinary Arts 
Department at Platt Technical School (Platt Tech) in Milford, Connecticut. 

6. In approximately March of 1990, Howard was made aware of a situation involving the 
Complainant and her direct supervisor, the Culinary Department Head Craig Voytek (Voytek). 
Specifically, the Complainant and Voytek did not get along, and the Complainant had made 
allegations of harassment against him.  Howard met with the Complainant, Voytek and 
representatives of management in an effort to resolve the situation. Howard was concerned that 
the Complainant was in a more vulnerable position than Voytek because he was tenured and she 
was not. Howard advised the Complainant of her right to file a complaint alleging sexual 
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harassment with the Connecticut Commission on Human Rights and Opportunities (CCHRO). 
The Complainant did file at least one CCHRO complaint, which was recommended for dismissal 
on the merits with a finding of no reasonable cause. (Ex. 17). 

7. Shortly thereafter, the Complainant was informed by David Sullivan, Labor Relations 
Specialist for the State (Sullivan), that she was being administratively transferred from Platt 
Tech, effective immediately and prior to the end of the school year. Howard was present at this 
meeting, and informed Sullivan that such a transfer would violate the Complainant's rights under 
the contract, which provided for thirty days prior notice of an administrative transfer. 

8. The Union filed a grievance on behalf of the Complainant because of the administrative 
transfer, which was approved for arbitration by the Union's Grievance Arbitration Committee. 

9. Thereafter, Howard and Barry Scheinberg (Scheinberg), the Union's attorney, asked the 
Complainant to inform them of the remedies she was seeking in an effort to resolve the transfer 
grievance. When the Complainant finally made her demands known, Scheinberg communicated 
them to the Employer by letter dated May 11, 1992. (Ex. 31). 

10. The Complainant based her demands on what she understood Voytek received in 
settlement of his grievance after he was likewise administratively transferred in June of 1990. 
The Complainant never personally saw Voytek=s settlement. The Union did not participate in the 
settlement of Voytek's grievance. 

11. The Employer ultimately offered to reimburse the Complainant for the mileage costs and 
additional travel time she expended for thirty days, representing the notice period that the 
Complainant was entitled to under the contract. In addition, Sullivan apologized to the 
Complainant for the State's failure to provide thirty days notice as required by contract. The 
Complainant accepted the Employer's settlement offer. 

12. Despite her acceptance of the remedies described above, the Complainant still wanted the 
Union to arbitrate her transfer grievance. After consultation with Scheinberg, Howard concluded 
that the Complainant's remaining demands were not attainable remedies under the contract. 
Howard wrote to the Complainant on December 3, 1992 to inform her that the Union did not 
intend to pursue her transfer grievance to arbitration because there were no remaining 
contractual remedies that the Complainant had not already received from the employer. (Ex. 32). 
Howard further informed the Complainant that she had the right to pursue the grievance to 

arbitration at her own expense. There is no evidence as to whether the Complainant individually 
pursued the grievance. 

13. During the 1993-94 school year, the Complainant was one of three Union members 
assigned to the Culinary Arts Department at the W.F. Kaynor Regional Vocational Technical 
School (Kaynor Tech) in Waterbury, Connecticut. The other two members were Culinary Arts 
Instructor Gary Zachachewski, commonly referred to as AChef Z@, and the Culinary Department 
Head Art Thayer (Thayer). 
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14. Beginning in approximately October of 1993, sophomore students at Kaynor reported to 
Complainant that upperclass students were bothering them in the boy=s locker room. Initially the 
students= complaints were vague, but the Complainant eventually learned that the older students 
were engaged in a Ahazing@ ritual wherein they forced their genitals in the younger students= 
faces. In response to these complaints, the Complainant informed the students that they should 
tell either Thayer or Chef Z, the male instructors, so that they could patrol the boy=s locker room. 

15. At some point, the Complainant also informed Thayer directly of the students= 
complaints. By so doing, the Complainant thought that she was following the proper 
departmental chain of command and was complying with her affirmative duty to report 
suspected child abuse. Thayer informed the Complainant that he would remedy the situation. 

16. In December of 1993, the students informed the Complainant that the hazing behavior 
was still occurring in the boy=s locker room. Again, the Complainant told the students to report 
their concerns to Thayer and Chef Z, and the Complainant again discussed the matter with 
Thayer, who assured her that the problem would stop. 

17. In approximately March or April of 1994, the administration somehow became aware of 
the hazing incidents, and Thayer was suspended with pay pending investigation into the 
situation. In April of 1994, at the request of the administration, the Complainant submitted a 
written statement detailing the extent of her involvement in the hazing incident. (Ex. 19). The 
Complainant did not consult with or request the assistance of the Union prior to submitting her 
written statement to the administration. 

18. The Union became aware of the situation at Kaynor when Sullivan informed Howard of 
the investigation of Thayer. When Thayer later contacted Howard regarding the allegations, 
Howard learned that the Ahazing@ actually involved sexual abuse, and that the Complainant was 
also involved in the incident. Howard had immediate concerns for Complainant=s job security 
based on what appeared to be her failure to immediately report sexual abuse of students to the 
proper authorities, pursuant to the State=s policy described in Finding 3, supra. 

19. Prior to the start of the 1994-95 school year Thayer was terminated for his role in 
allowing the hazing to continue and for failing to report it to the proper authorities. 

20. Due to the serious nature of the allegations that were being made, Howard assigned one 
of the two Kaynor Tech Building Representatives, Tony Cipriano (Cipriano), to investigate on 
behalf of the Union. On September 2, 1994, Cipriano approached Complainant and informed 
her that Howard and then-Union president Ron Tabellione (Tabellione) had assigned him to 
conduct an investigation due to Thayer=s termination and resulting arbitration case. Cipriano 
told Complainant that Howard wanted her to think carefully about her testimony regarding the 
hazing incident, and to consider what she would say in response to questions about the incident. 
In addition, Cipriano cautioned that the Complainant and Chef Z could also be subject to 
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discipline for their failure to adequately report the sexual abuse to the proper authorities. 

21. On September 15, 1994, Cipriano again approached the Complainant to ask for a written 
statement regarding what she knew about the hazing incident. It is unclear from the record when 
or if the Union received a copy of the April 1994 written statement (Ex. 19) that Complainant 
had submitted to the administration. Cipriano further informed the Complainant that if she didn=t 
cooperate with the Union=s investigation, the Union would not be able to defend her in the event 
that she was also subject to discipline for the same incident. (Ex. 3). 

22. The Complainant perceived Cipriano=s remarks during these two encounters as 
threatening. Specifically, Complainant felt that Cipriano was telling her to testify in a particular 
way so as to favor Thayer's position. (Ex. 3). In addition, the Complainant believed that 
Cipriano and Thayer were relatives (they are related by marriage), and concluded that Cipriano 
would not conduct an unbiased investigation. 

23. By letter dated September 20, 1994, Tabellione strongly urged the Complainant to 
cooperate with the investigation being conducted by Cipriano. Tabellione=s letter stated in part: 
"This investigation not only applies to Mr. Thayer=s employment, but may also impact on yours 
and that of Chef Z. It is possible that once the Thayer case is arbitrated, the state may seek to 
pursue discipline against you and chef Z [sic]. I have the utmost confidence in Mr. Cipriano=s 
ability to conduct a fair, professional and confidential investigation of this matter and I will 
support him in every way." (Ex. 2). 

24. On or about September 20, 1994, Mycki Smith-Jennings, the Director of Kaynor Tech 
(Smith-Jennings), outlined in a memo to the Complainant numerous areas of concern she had 
with the Complainant=s performance since she had been appointed Acting Department Head 
earlier that month, including complaints from students. Smith-Jennings requested a meeting 
with Complainant to address these concerns. (Ex. 12). The Complainant interpreted this memo 
to constitute a written reprimand, and consulted with the other Kaynor Tech Building 
Representative Pat Keavney (Keavney), who assisted the Complainant in filing a grievance 
about the letter. (See Finding 30, infra). (Ex. 18). 

25. On or about September 27, 1994, Smith-Jennings hand delivered a Acounseling letter@ to 
the Complainant from Juan Lopez, Superintendent of the Vocational-Technical School System 
(Lopez), which criticized Complainant=s actions with respect to the "hazing" situation. (Ex. 10). 
Smith-Jennings told the Complainant that the counseling letter was the least serious form of 
discipline that had been assessed against anyone that had been involved in the hazing incident. 

26. Keavney was present when the Complainant received the counseling letter, and they 
discussed the impact of the letter. The Complainant also discussed the letter with her private 
attorney Floyd Dugas (Dugas). The Complainant believed that the letter was disciplinary in 
nature, and was concerned about its effect, but did not seek further assistance from the Union. 

27. By October of 1994, the Complainant had come to believe that her account of the Ahazing 
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incident@ differed from that of Thayer and Chef Z, and concluded that the Union=s defense of 
Thayer would rely, in large part, on discrediting the Complainant=s version of events. 
Specifically, the Complainant believed that Thayer and Chef Z were claiming that the 
Complainant did not inform them that the Ahazing@ involved sexual assault. As a result, the 
Complainant thought that she was at risk and asked Howard to provide her with legal 
representation. Howard offered Barry Scheinberg (Scheinberg), the Union=s attorney, but the 
Complainant rejected Scheinberg due to her belief that Scheinberg could not adequately 
represent her because he was already representing Thayer and Chef Z. 

28. As of approximately October 12, 1994, the Complainant had not cooperated with the 
Union's investigation and had not provided her written account of the hazing incident to 
Cipriano. On that date, Howard wrote a memo to Cipriano urging him to secure the 
Complainant=s cooperation as quickly as possible and requesting that Cipriano schedule a 
meeting the week of October 17, 1994 with the Complainant, Keavney and Tabellione for the 
purpose of reviewing the Complainant=s information. (Ex. 6). 

29. At some point during this time period, in response to the Complainant's concerns about 
Cipriano, Howard permitted the other Building Representative, Pat Keavney, to be primarily 
responsible for the investigation and for local representation of the Complainant. Keavney 
estimated that during the 1994-95 school year, she attended approximately 30 meetings with 
Complainant on a variety of issues. Keavney believed that the administration raised numerous 
Atrivial@ issues regarding the Complainant during the 1994-95 school year, which required 
Keavney=s assistance. 

30. On or about October 18, 1994, with Keavney=s assistance, the Complainant filed a 
grievance regarding the Smith-Jennings memo of September 20, 1994. (Ex. 18). 

31. On October 18, 1994, Complainant notified Howard in writing of her intent to hire a 
private attorney at the Union=s expense because Ayour only option was Barry Scheinberg and he 
presents a conflict of interest.@  Dugas was copied on the note. (Ex. 4). 

32. On October 19, 1994, Howard responded in writing to Complainant=s demand for private 
counsel. (Ex. 5). In relevant part Howard stated: ANo unit member has an absolute right to legal 
representation in any matter. The statutory obligation is to provide >representation=, and we are 
prepared to arrange for representation through our statewide affiliate, CSFT. They may offer 
legal counsel, or the services of a Staff Representative. Therefore, if you employ counsel of your 
own, you should be aware that the Union will neither reimburse you nor indemnify you for your 
costs, fees, or associated expenses.@  (Emphasis in original). (Ex. 5). Howard could only recall 
one prior instance of the Union paying for an attorney other than Scheinberg to represent a 
Union member. 
33. On or about October 19, 1994, the Complainant and her attorney met with representatives 
of the State, including Labor Relations Specialists David Sullivan and Ed Pierce, regarding the 
September 27 Lopez letter referenced in Finding 25, supra, and its potential disciplinary effect. 
As a result of this meeting, Sullivan verified in writing that the State did not intend to pursue 
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discipline against the Complainant for her involvement in the "hazing incident." (Ex. 2). 
Further, the State agreed that the Lopez letter would not be used for disciplinary purposes. The 
Union was not present at the meeting. 

34. The Complainant responded to Howard=s denial of private counsel by letter dated 
November 23, 1994. (Ex. 7). The letter stated in part: 

. . .The reason I requested legal representation as opposed to the union steward, is 
this is a very complex and heated situation, in which I felt the Union=s defense of 
Mr. Thayer could result in possible disciplinary action against me. Specifically, I 
felt that in an effort to undue [sic] Mr. Thayer=s termination, that the union was 
going to make me Athe bad guy.@  Moreover, I received several not so subtle 
threats by various union officials regarding the content of my testimony at the 
Thayer proceeding. In light of the foregoing, I requested and still insist that I am 
entitled to independent legal representation. If the union fails to honor this 
request, I will continue to defend myself using a private attorney and will look to 
the union afterwards to be made whole. If I must file a breach of duty of fair 
representation claim to get the Union to reimburse me, I will. 
(Ex. 7). 

35. By letter dated November 28, 1994, Ed Pierce responded to the Complainant=s grievance 
regarding the Smith-Jennings September 20 memo as follows: AThis grievance cites a violation 
of Article 21, Section 1(a)(2). Based on that citing, I believe the issue is not grievable. 
Furthermore, this is not a disciplinary matter. The memo in question is not a letter of reprimand, 
and is not part of Ms. Mirabilio Borer=s [sic] personnel file.@  (Ex. 11). As a result of this 
response, Howard thought the grievance was resolved. 

36. In early December of 1994, the Complainant was promoted to Department Head in the 
Culinary Arts Department at Kaynor Tech, after serving in an acting capacity since September of 
1994. On December 7, 1994, the Complainant requested Howard=s assistance in helping her to 
understand the evaluation process as it related to her new job responsibilities as Department 
Head. (Ex. 14). The Complainant=s request was motivated in part by the September 20, 1994 
Smith-Jennings memo. The Complainant did not receive assistance from Howard as requested 
in her memo. 

37. On or about December 15, 1994, Howard responded to the Complainant=s letter of 
November 23, 1994. Howard acknowledged that Complainant=s testimony was inconsistent with 
that of Thayer and Chef Z, and explained why the Union did not intend to use the Complainant 
as a witness in either disciplinary case and why it would need to Aimpeach@ or Asoften@ the 
impact of her testimony. Howard also informed the Complainant of the next meeting of the 
Grievance Arbitration Committee in January, at which time she could further pursue her 
grievance regarding Smith-Jennings= September 20 memo to the extent permitted by the 
collective bargaining agreement. (Ex. 8). 
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38. On or about January 16, 1995, the Complainant responded to Howard=s December 15, 
1994 letter. The Complainant reiterated the reasons why she believed the Union was obligated 
to reimburse her for the cost of her private attorney, and expressed her hope that the parties could 
work out an agreement regarding Dugas= fees. In addition, Complainant stated that she expected 
the Union to represent her with respect to all grievances unrelated to the Thayer situation. 
(Ex. 9). 

39. On January 19, 1995, the Complainant attended a meeting of the Grievance Arbitration 
Committee to request that the Union proceed to arbitration with her grievance regarding the 
September 20 memo, which she did not believe had been resolved by Pierce=s November 28, 
1994 letter. In attendance at this meeting were Committee members Tabellione, Mary 
DeBisschop, James Puchalski, and Linda Drayson; Dave Howard was also present in an advisory 
(non-voting) capacity. Howard distributed a AGrievance Arbitration Report@ which contained 
the grievances that were on the agenda for that evening. (Ex. 16). 

40. After the Complainant had presented her grievance and left the room, a discussion was 
held regarding whether the Complainant=s grievance should proceed to arbitration. Howard 
thought that the Complainant=s grievance would arguably have more merit if it had been filed 
under Article 9 of the contract, which permits employees to grieve non-evaluation material in 
their personnel files and to take such grievances to arbitration when the non-evaluation material 
is used as a basis for a poor evaluation or for disciplinary action. (Ex. 1). Howard recommended 
that the Committee vote against taking the grievance as written to arbitration. In the context of 
making their decision, the Committee discussed Thayer=s termination and related grievances 
involving Chef Z, who had been reprimanded for his role in the hazing situation. The discussion 
became heated at one point, and Howard threw his pen down on the table and referred to the 
Complainant as a Abitch@. He immediately apologized to the Committee for the remark. 

41. Ultimately, the Committee voted against proceeding to arbitration with the Complainant=s 
grievance. The Complainant was notified of the Committee=s decision by a letter from Howard 
dated January 26, 1995. (Ex. 13). The letter did not indicate that the grievance might have more 
merit or might be reclaimed if it had been filed under a different contract section. 

42. On or about February 15, 1995, Dugas wrote to Howard protesting the Grievance 
Arbitration Committee=s decision not to take Complainant=s grievance to arbitration. Dugas 
stated that if the Committee did not reverse its decision and take the Complainant=s grievance to 
arbitration, a complaint would be filed alleging a breach of the Union=s duty of fair 
representation. (Ex. 34). 

43. On April 1, 1995, Howard requested an appeal hearing on behalf of the Complainant to 
review an unsatisfactory performance evaluation rating she had received. (Ex. 35). On the same 
date, Howard wrote to Smith-Jennings requesting information to be used in the appeal hearing. 
(Ex. 36). The information request was responded to by Assistant Director Dennis Scott on April 
18, 1995. (Ex. 37). 
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44. In May of 1995, Stefan Ozga (Ozga), Field Representative for the Union=s affiliate 
Connecticut State Federation of Teachers (CSFT), took over handling the Complainant=s 
grievances and other matters, including the evaluation appeal referenced in Finding 43 above. 
Howard requested the CSFT=s assistance because he believed that the Complainant was and 
would continue to be dissatisfied with local Union representation. Ozga left messages for the 
Complainant on her answering machine after he had received the files on her pending cases. The 
Complainant responded a few weeks later, and first met with Ozga at the CSFT office in June of 
1995. During this meeting, Ozga criticized the Complainant=s selection of Dugas and called him 
names. 

45. On July 26, 1995, the Complainant filed the instant complaint with the Labor Board. 

46. In September of 1995, the Union met with the State regarding the Complainant=s 
evaluation. Both Howard and Ozga were present on behalf of the Complainant. As a result of 
the meeting, the State agreed that the Complainant=s probationary period would not be extended 
as a result of the evaluation. The State further agreed to work closely with and provide more 
direction to the Complainant so that she could work to improve her performance as Department 
Head. The Union believed that this agreement provided a satisfactory resolution to the 
evaluation issue. 

47. On November 27, 1996, the Complainant was placed on an indefinite involuntary leave 
with pay pending an investigation into allegations of misconduct involving students at Kaynor 
Tech. Sandy McKee, a Union representative at Kaynor Tech (McKee) was present when the 
Complainant was placed on leave, but the Employer had previously refused to allow Union 
representation at a meeting with the Complainant earlier in the month. There is no evidence that 
a prohibited practice complaint was filed by the Union or the Complainant on the alleged 
Weingarten violation. 

48. On or about December 3, 1996, McKee wrote to Dave Howard on behalf of the 
Complainant, passing along four specific questions the Complainant had regarding her rights in 
light of her recent suspension. (Ex. 22). The Union president, Aaron Silvia (Silvia) responded 
to the Complainant=s four questions in person, and as a result informed Howard that he did not 
need to respond. Howard asked Silvia to follow up his responses in writing to the Complainant, 
which Silvia apparently did not do. (Ex. 24). 

49. On or about December 4, 1996, the Complainant wrote to Silvia requesting authorization 
for private counsel to handle her suspension because, in her opinion, the Union attorneys had 
conflicts of interest due to the Complainant=s pending Labor Board proceeding. (Ex. 25). Silvia 
verbally authorized the Complainant to secure private representation for the suspension matter. 
When Silvia followed up this authorization in writing, he imposed a $3,500 Acap@ on the amount 
of outside attorney=s fees the Complainant could charge to the Union. The record is unclear 
whether the Complainant ultimately availed herself of the Union=s offer. 

50. On December 11, 1996, the Complainant made a second written request for information 
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from Howard regarding her suspension. (Ex. 23). In response, Howard wrote to Silvia on 
January 6, 1997, indicating that Silvia=s failure to verify his response to the Complainant in 
writing could be used as evidence against the Union in the pending Labor Board proceeding. 
(Ex. 24). 

51. On January 2, 1997, a grievance was filed protesting the Complainant=s Asuspension 
without just cause@ on November 27, 1996. (Ex. 26). The grievance was denied at the first step 
by Smith-Jennings on the grounds that Complainant was not suspended but rather was placed on 
leave with pay. 

52. On May 13, 1997, the Union=s Grievance Arbitration Committee voted to take both of the 
Complainant=s pending grievances to arbitration. (Ex. 27). The following day, Silvia filed a 
demand for arbitration with the American Arbitration Association for both of the Complainant=s 
pending grievances. (Ex. 29). 3  The record does not reflect the outcome of these grievances. 

53. On June 4, 1997, the State=s investigation into the Complainant=s misconduct concluded 
and Superintendent Lopez issued a three day suspension without pay to Complainant and 
transferred her from Kaynor Tech to a new assignment in Central Office. (Ex. 28). 

CONCLUSION OF LAW 

1. The Union did not breach its duty of fair representation to the Complainant. 

DISCUSSION 

The Complainant alleges that the Union breached its duty of fair representation by (1) 
refusing to process the Complainant=s grievances and complaints or processing them in an 
untimely manner; (2) refusing to provide the Complainant with adequate Union representation, 
thereby depriving her of mutual aid and assistance and increasing her exposure to potential 
disciplinary action; and (3) providing better representation to other bargaining unit members and 
defending members with interests adverse to those of the Complainant. This intentional conduct, 
asserts the Complainant, was undertaken in retaliation for the Complainant=s role in exposing a 
fellow bargaining unit member (and friend of the Union leadership) to termination. As a 
remedy, the Complainant seeks reimbursement from the Union for the costs she incurred when 
she hired her own attorney to represent her in the prior proceedings as outlined herein as well as 
before the Labor Board on the instant complaint. 

3 The Demand for Arbitration to the American Arbitration Association (Ex. 29) indicates 
that a second grievance was filed protesting the denial of Union representation at a November 14, 1996 
meeting. However, this grievance was not entered into evidence. 
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The Union contends that the evidence fails to demonstrate that it failed or refused to 
represent the Complainant, or that its conduct towards the Complainant was motivated by bad 
faith. We agree with the Union that the record fails to establish a violation of the Act in this 
case. 

Our law regarding a union=s duty of fair representation is well-established and based 
upon the reasoning of the United States Supreme Court in the seminal decision Vaca v. Sipes, 
386 U.S. 411, 87 S. Ct. 903, 17 L. Ed. 2d 842 (1967). In Vaca, the Court determined that the 
exclusive authority granted to unions to represent bargaining unit employees is accompanied by 
Aa statutory obligation to serve the interests of all the members without hostility or 
discrimination toward any, to exercise its discretion with complete good faith and honesty, and 
to avoid arbitrary conduct.@ Vaca at 177. In keeping with the principles enunciated in Vaca, we 
have long required evidence that a union=s conduct towards a unit member is motivated by 
hostility, bad faith or dishonesty in order to establish that a violation of the Act has occurred. 
See NAGE/IBPO, Local 497 and Rudolph D=Ambrosio, Decision No. 3611 (1998) and cases 
cited therein. 

In the present case, we do not reach the question of whether the Union acted in bad faith 
or purposefully retaliated against the Complainant because of the AThayer incident@ or for any 
other reason, because we disagree with the Complainant=s contention that the Union did not 
provide timely, adequate and equitable representation to her. For example, as far as the AThayer 
incident@ is concerned, we conclude that the Union had both the right and the responsibility to 
investigate the circumstances surrounding Thayer=s termination, and had a legitimate concern 
that the Complainant might be vulnerable to discipline for failing to report child sexual abuse to 
the proper authorities. Consequently, we disagree that Cipriano intended to Athreaten@ the 
Complainant in any way during the course of his investigation, but rather attempted to make her 
aware of the potential consequences of her actions. When the Complainant expressed her 
discomfort with Cipriano, the Union assigned Pat Keavney, a representative that Complainant 
apparently liked, to conduct the investigation and to actively represent the Complainant during 
the 1994-95 school year. 

Likewise, we do not find the Union=s refusal to provide the Complainant with 
independent legal counsel of her choice to constitute a breach of its duty of fair representation. 
The Union offered the services of Attorney Scheinberg, but the Complainant rejected him based 
on her belief that he faced a conflict of interest due to his concurrent representation of Thayer. 
There is no evidence that the Complainant discussed other possibilities for representation with 
the Union, although the Union expressed its willingness to arrange for representation through its 
statewide affiliate. See Exhibit 5. Instead, the Complainant chose to retain private counsel, and 
informed the Union after the fact that she expected reimbursement. While we have little doubt 
that the Complainant felt more secure with independent legal counsel, the Union=s refusal to 
provide it did not breach its duty of fair representation to her. 

We also do not find that the Union=s refusal to process one of the Complainant=s 
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grievances to arbitration violated the Act. We have long held that a union Ahas a wide range of 
discretion in deciding whether to process a grievance and on what basis it may be settled,@ 
provided that the decision is made in good faith and without discrimination. State Vocational 
Federation of Teachers, Local 1797, AFT (Kingsbury), Decision No. 2372 (1985). Although it 
was inappropriate for Howard to denigrate the Complainant in front of the Grievance 
Arbitration Committee, there is no evidence to suggest that his remark was a factor in the 
Committee=s vote against arbitration.4  Nor do we find a breach of the duty of fair representation 
in the Union=s failure to inform the Complainant that her grievance should have cited Article 9 of 
the contract, in light of the fact that there was no evidence that Complainant ever suffered any 
adverse employment action as a result of the September 20 memo. 

The evidence offered regarding the Complainant=s 1996-97 suspension likewise failed to 
convince us that the Union deprived the Complainant of the benefits of Union representation. To 
the contrary, the record supports the conclusion that the Union did represent the Complainant=s 
interests. For example, although the Union apparently did not file a prohibited practice 
complaint on her behalf regarding an alleged Weingarten violation, a grievance on that issue was 
filed. The Complainant asserts that Howard ignored her questions while she was suspended, but 
in fact President Silvia had already provided her with the necessary information. Lastly, the 
Union filed and pursued to arbitration at least two grievances related to the Complainant=s 
suspension. 

We also find that the record reflects a number of other examples of the Union meeting its 
statutory obligation to the Complainant. When the Complainant received a poor evaluation in 
April of 1995, the Union assisted in securing a resolution for her. Building Representative 
Keavney attended approximately thirty meetings on behalf of the Complainant in one school 
year alone. As discussed above, the Union assigned Keavney to represent the Complainant in 
response to the Complainant=s concerns about Cipriano. When Howard believed that 
Complainant would be more satisfied with representatives from the statewide affiliate, he 
requested such assistance on her behalf. 

Finally, we reach a different conclusion than the Complainant regarding the evidence 
offered by way of background on the 1989-90 Platt Tech Asexual harassment@ incident. The 
Complainant argues that the Union=s conduct in 1989-90 demonstrates a history of treating the 
Complainant less favorably than other bargaining unit members. In our view, Howard fulfilled 
his statutory obligation to the Complainant by immediately meeting with her after learning that 

4 Similarly, while the appropriateness of Ozga=s remarks about Dugas is questionable, we 
find the context in which they were made to be more probative - a meeting in which Ozga was attempting 
to obtain the information necessary to challenge the Complainant=s unsatisfactory performance 
evaluation. 
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there was a conflict between her and her supervisor, by informing her of her right to file a sexual 
harassment complaint with the proper agency, and by defending the Complainant=s contractual 
rights when she was involuntarily transferred. The Complainant=s assertion that her supervisor 
Agot a better deal@ than she did is irrelevant evidence because the Union was not involved in the 
resolution of his grievance. 

In conclusion, the record does not support the Complainant=s allegations that the Union 
breached its duty of fair representation in this case. The complaint is dismissed. 

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 

Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Paul D. Abercrombie 
Paul D. Abercrombie 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day of 
October, 1998 to the following:


Attorney Brian Doyle

Ferguson, Doyle & Springer

35 Marshall Road

Rocky Hill, Connecticut 06067


Attorney Floyd J. Dugas

Berchem, Moses & Devlin, P.C.

75 Broad Street

Milford, Connecticut 06460


Catherine Mirabilio-Borer

c/o Attorney Floyd J. Dugas

Berchem, Moses & Devlin, P.C.

75 Broad Street

Mildford, Connecticut 06460


Attorney Barry Scheinberg

A & R

705 North Mountain Road

Newington, Connecticut 06111-1411
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______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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