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DECISION AND ORDER 

On February 14, 1995, Local 457, International Brotherhood of Electrical Workers (the 
Union) filed a complaint (MPP-17-021) with the Connecticut State Board of Labor Relations 
(the Labor Board) alleging that the Town of Wallingford (the Town) had engaged in practices 
prohibited by ' 7-470(a)(4) of the Municipal Employee Relations Act (the Act or MERA). 
Specifically, the Union alleges that the Town breached its duty to bargain in good faith by 
unilaterally implementing a mandatory call back policy. 

On September 10, 1995, the Union filed another complaint (MPP-17,537) with the Labor 
Board alleging that the Town had engaged in practices prohibited by ' 7-470(2) and (4) of the 
Act. Specifically, the Union alleges that the Town unilaterally implemented a change in 
employment conditions relating to the call-out procedures.1 

1  In Complaint No. MPP-17,537, the Union also alleged that the Town violated '7-
470(2) of the Act. Specifically, the Union alleged that the Town interfered with the Union=s 
existence. However, the Union has neither briefed this issue, nor presented any evidence on the 
record to support this allegation. We consider the claim to be abandoned. 



After the requisite preliminary steps were taken, the cases were consolidated and brought 
before the Labor Board for a hearing on March 6, 1997 and May 22, 1997. Both parties 

appeared, were represented and allowed full opportunity to present evidence, examine and cross 
examine witnesses and make argument. Briefs were filed by the parties, the last of which was 
received by the Labor Board on July 9, 1997. Based on the entire record before us, we make the 
following findings of fact and conclusions of law and we issue the following order. 

FINDINGS OF FACT 

1. The Town is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all material 
times has represented a bargaining unit comprising Aall regular and probationary employees 
operating units of the Electric Division@. (Ex. 1). 

3.  The Town and the Union are parties to a collective bargaining agreement with effective 
dates from September 1, 1991 through August 31, 1994. (Ex. 1). 

4. The collective bargaining agreement provides in pertinent part: 

ARTICLE 15

CALL OUT IN AN EMERGENCY


SECTION 1: In case of an emergency requiring the services of Electric Division 
employees outside of their regular scheduled hours, such employees, upon proper 
notification, shall report to their assigned stations as soon as possible, but within 
one-half (2) hour of such notification. Failure of the employees to report for 
such an emergency, unless substantiated by a satisfactory, factual excuse, shall be 
reason for disciplinary action. 

For the purposes of this Section, the definition of emergency set forth in 
ARTICLE 12-Section 8 of this Agreement shall pertain. 

5. The Town supplies electric power to its residents through its Electric Division, which 
services include responding to emergency calls for power outages. 

6. To respond to emergency calls, a lineman or chief lineman is identified each week to act 
as the Acall man@ and is expected to be available to respond to emergencies 24 hours per day, 
throughout the week. The Acall man@ is paid sixteen (16) additional hours per week for the on 
call status in addition to any overtime he receives for actually being called out. (Ex. 1). 

7. When an emergency arises, the dispatcher notifies the Acall man@ and at least one (1) 
additional lineman to respond. The dispatcher uses a call list of qualified employees, calling in 
inverse order of accumulated overtime hours, to fill the Asecond position@. Prior to October 
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1994, employees who were contacted could decline or pass the call without explanation; 
employees were not disciplined in any way for their failure to return calls or for refusing to 
attend an emergency, regardless of their reason for refusal. 

8. In September 1992, the Town experienced a difficult period reaching employees to fill 
the Asecond position@ during emergencies because the linemen were not responding to the 
dispatcher=s calls. The Town filed a prohibited practice complaint with the Labor Board, seeking 
decertification of the Union, and the problem appeared to resolve itself. (Ex. 20). 

9. Apart from the September 1992 period, at all times prior to October 1994, the Town has 
not experienced any difficulty obtaining responses from the employees to fill the Asecond 
position@ during emergencies. 

10. On three consecutive weekends in October 1994, while still negotiating the terms of a 
successor collective bargaining agreement, the Town experienced no response from any linemen 
to nine (9) emergency call-outs, despite at least two (2) phone calls to each person on the list. 

11. On October 26, 1994, the Town=s Electric Division General Manager William Cominos 
(Cominos) wrote to the Union to complain about what he believed was the Union=s deliberate 
attempt to exert bargaining leverage at the expense and safety of the Town=s citizens. Cominos 
further stated that, in light of the bargaining unit=s inability to provide the services, the Town 
would, from then on, utilize private contractors to perform the emergency work on weekends and 
holidays. (Ex. 16). 

12. On October 27, 1994, Cominos issued a directive to Power Plant Superintendent Peter 
Vollemans (Vollemans) regarding AOvertime Notification/Callouts@, which stated: 

The use of an answering machine/recording device is a generally accepted

Areasonable means of contact@ for overtime notification and callout of employees.


Effective immediately, a switchboard operator or supervisor who encounters an

answering machine/recording device in attempting to reach an employee for an

overtime call out, or any other business reasons shall:


*Leave a message on the machine:

This is Operator / Supervisor (name) . It is now (Time -AM/PM) 

on (Date) . I am calling you from  (Division location) . I am

contacting you because we need your services at (location) . As soon as you

receive this message, please call me at (Phone number) . Thank you. (Ex. 2).


13. On October 28, 1994, switchboard operators were instructed to call private contractors to 
fill the Asecond position@ in emergencies. This did not actually occur because sufficient 
bargaining unit members responded to the calls in early November. (Ex. 5). 
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14. On December 7, 1994, Distribution Superintendent John LaFramboise (LaFramboise) 
issued a memorandum to all production unit employees stating, in part: 

There has been only limited compliance with the request to return the call to 
either the switchboard operator or the WED manager who made the call. Please 
be advised that it is now a requirement that the employee return the call upon 
receiving the message. You will be advised whether your assistance is still 
needed or whether other employees were found to do the necessary work. 
(Emphasis added) (Ex. 4). 

15. On January 4, 1995, Linemen Robert Leach and Timothy Terapane and Chief Lineman 
Wallace Rich, Jr. received memos from LaFramboise advising each of them that one more 
incident of a failure to return an emergency call would result in their removal from the call list. 
(Ex. 6, 7 and 8). 

16. On January 16 and 18, 1995, Linemen Alan Jones, Melvin Thibideau and Clarence 
Cooke received similar memos from LaFramboise advising each of them that one more incident 
of a failure to return an emergency call would result in their removal from the call list. (Ex. 10, 
11 and 12). 

17. On January 25, 1995, LaFramboise wrote a memo to Lineman Robert Leach informing 
him of his removal from the call list for his failure to return a call on January 22, 1995. The 
memo said that Leach had been offered an opportunity to explain why he did not return the call 
and that Leach had responded that he was Aon his own time@ after he punched out. (Ex. 6). 

18. On May 18, 1995, Cominos sent a memo to Chief Lineman Wallace Rich informing him 
that he was being removed from the call list for his failure to respond to four (4) emergency 
calls. (Ex. 8). 

19. On June 23, 1995, LaFramboise sent a memo to Lineman Rich Smith informing him of 
his removal from the call list for his failure to return a call on June 19, 1995. The memo said 
that Smith had been offered an opportunity to explain why he did not return the call and that 
Smith had responded, Ahe did not feel like it@ or Ahe did not want to@. (Ex. 9). 

20. On May 16, 1995, Meterman B, Darcie Libby, was issued a warning memo from 
LaFramboise for her failure to respond to emergency calls on May 9, 1995 and May 11, 1995. 
On October 5, 1995, Libby was issued a memo from Cominos that informed her that she was 
being removed from the call list for failure to return an emergency call on October 3, 1995. The 
memo stated that when offered an opportunity to explain her failure to respond to the call, Libby 
said AI did not listen to my answering machine because I was in mourning for O.J. Simpson." 
(Ex. 14). 

CONCLUSIONS OF LAW 
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1. An employer=s unilateral change in an existing condition of employment that involves a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith in violation of 
the Act, unless the employer demonstrates an adequate defense such as a contractual provision 
allowing its actions. 

2. The Town committed a prohibited practice when it unilaterally implemented a mandatory 
call back policy which affected the employees= terms and conditions of employment. 

DISCUSSION 

The Union argues that the call back policy is a mandatory subject of bargaining and that 
the Town unilaterally made two changes to the call back policy in 1994: (1) The Town directed 
the employees that if the dispatcher reached an employee=s answering machine, it constituted 
Aproper notification@ of the employee under Article 15 of the contract, and required the employee 
to call back; and (2) the Town imposed a new requirement that the employee must have a valid 
excuse for failure to return the call or for refusing to attend the emergency, or he or she would 
suffer removal from the call list. The Union contends that these changes run counter to past 
practice and to the accepted terms and conditions of employment. The Union argues that the 
Town=s implementation of the policy without negotiations constitutes a failure to bargain in good 
faith and a violation of the Act. 

The Town does not dispute that the call back policy is a mandatory subject of bargaining, 
but defends its actions on other grounds. The Town first claims that there is no change from the 
established past practice, except that the employees now have to call back, and this requirement 
is consistent with the contract terms. The Town further argues it has the managerial right to 
establish reasonable procedural methods to ensure a response to emergencies and finally, the 
Town claims that the change in policy was necessitated by emergency. 

There is no dispute as to the essential facts of this case. The Town undoubtedly made a 
change to the call back policy. Article 15 of the collective bargaining agreement provides that in 
the event of an emergency, employees who are Aproperly notified@ are required to report for the 
emergency, unless they have a satisfactory factual excuse. Prior to October 1994, Aproper 
notification@ was only achieved when the employee was actually reached. If a mechanical 
message was left on an answering machine, employees were not disciplined or removed from the 
call list, regardless of whether they returned the emergency call. Subsequent to October 1994, 
the Town directed all employees that they were now required to return the switchboard 
operator=s messages left on their answering machines, and their failure to do so, or to provide a 
reasonable excuse, may result in their removal from the call list, or possible discipline. In at 
least four (4) instances thereafter, employees were removed from the call list for their refusal to 
return calls or to provide an adequate excuse. 

The issue presented in this case is whether the Town has a sufficient defense for 
unilaterally implementing a change to the call policy. An employer=s unilateral change in an 
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existing condition of employment which involves a mandatory subject of bargaining will 
constitute an illegal refusal to bargain and a prohibited practice under the Act, unless the 
employer proves an appropriate defense. Conn. Gen. Stat. ' 7-470(a)(4) and (c); City of 
Stamford, Decision No. 2991 (1992); City of New London, Decision No. 1307 (1993). An 
adequate defense to a charge of unilateral change is if the contract between the parties allows 
such action or if the employer merely establishes reasonable rules to govern an existing policy. 
Town of Simsbury, Decision No. 2682 (1988); State of Connecticut, Decision No. 1921 (1980). 

The Town argues that the only established change implemented by the Town has been 
the requirement that employees call back once they have received the message, and that the call 
back requirement is supported by the language of Article 15 of the contract, which states: Asuch 
employees, upon proper notification, shall report to their assigned stations as soon as possible, 
but within one-half (2) hour of such notification@. However, this position ignores the fact that 
the Town modified the existing policy by implementing a definition of Aproper notification@ to 
include contact on a mechanical answering machine. Prior to October 1994, the parties had 
always operated within a system that defined Aproper notification@ as actual contact with an 
employee. The change in policy created a system where the employees were effectively on 
standby status for all time outside their routine hours. Consequently, we find that the contract, 
as it has been historically interpreted, does not provide an adequate defense to the Town=s 
unilateral change in the policy. 

Certainly the contract language is clear that if the Town actually reached an employee 
during an emergency call out, and the employee did not respond to the emergency, the Town 
could decide if a reasonable, factual excuse for refusal to attend the emergency was provided by 
the employee. If not, the contract unambiguously provides a basis for discipline for failure to 
provide an adequate excuse under these circumstances, notwithstanding the Town=s past practice. 

The Town alternatively argues that it has a managerial right to implement procedural 
measures to ensure its employees= response to calls and to ensure the satisfaction of its mission to 
provide reliable electrical power. The Town argues that instituting the requirement for returning 
messages was a minor but necessary modification to the policy which was implemented only 
because the employees= actions left the Town no alternative. The Town cited State of 
Connecticut, Decision No. 3170 (1993) to support its argument that a unilateral measure 
implemented to further an existing policy is not a prohibited practice. 

The Town=s reliance upon our decision in State of Connecticut, supra, is misplaced 
because, in State of Connecticut, the directive at issue did not change the existing sick leave 
policy. In contrast, the Town=s change to the interpretation of Aproper notification@ in this case 
materially and significantly altered the call out procedure. Consequently, we find that the 
Town=s action cannot be considered a reasonable work rule to enforce an existing policy. 

Next, the Town argues that its implementation of a change to the call back policy was 
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necessitated by emergency or necessity. The Town asserts that the importance of providing safe 
and reliable electrical power provides a legitimate basis for the change. While the Board has 
found, in certain limited circumstances, that an emergency might justify a unilateral change, 
Hartford Board of Education, Decision No. 1777 (1979) and Town of Orange, Decision No. 
2969 (1991), no such evidence of an emergency was shown here. In the cited cases, the Labor 
Board found that an emergency that impinged upon the employer=s ability to perform its essential 
functions warranted certain temporary changes where the contract provided additional support 
for the change made by the employer and the change at issue was specifically addressed to the 
time the emergency existed. We have determined that the Town=s actions are not supported by 
the contract in this case. We further find that there is no evidence to support a finding that the 
change was a temporary measure to address a specific emergency situation. Despite the 
legitimacy of the Town=s need for a prompt response to its calls, the record before us provides no 
justification for the Town=s failure to bargain an apparently permanent change to the existing call 
out policy. 

Finally, the Board is unpersuaded by the Town=s final statement in its brief that the 
policy=s impact upon the employees was de minimis. The addition of the Town=s requirement to 
return answering machine messages is the least of the impact. The Town=s additional 
requirement for the employees to account for their refusal to answer the messages, or risk the 
consequences, impacts heavily upon the employees= working conditions and the Town=s failure 
to bargain the change constitutes a prohibited practice under the Act. 

ORDER 

By virtue of the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is hereby ORDERED, that the Town of Wallingford: 

I. Cease and desist from enforcing the mandatory call back policy implemented in October 
1994. 

II. Take the following affirmative action which we find will effectuate the policies of the 
Act: 

A. Reinstate and maintain the practices and procedures of notification for emergency call 
out that were in effect prior to October 1994, until such time as changes to said policy are 
effectuated through bargaining. 

B. Make whole employees for any losses incurred as a result of the Town=s actions in 
this case. 

III. Post immediately and leave posted for a period of sixty (60) consecutive days from the 
date of posting, in a conspicuous place where the employees of the bargaining unit assemble, a 
copy of this Decision and Order in its entirety. 
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IV. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of receipt 
of this Decision and Order of the steps taken by the Town of Wallingford to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

Paul D. Abercrombie 
Paul D. Abercrombie 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th day of 
May, 1998 to the following: 

Attorney Norman Zolot

P.O. Box 3541 RRR

New Haven, Connecticut 06525


Attorney Dennis G. Ciccarillo

Eisenberg, Anderson, Michalik & Lynch

P.O. Box 2950

136 West Main Street

New Britain, Connecticut 06050


Cyr S. Gagnon, Assistant Business Manager

1239 East Min Street

Meriden, Connecticut 06450


William W. Dickinson, Jr., Mayor

Town of Wallingford

Town Hall, 45 South Main Street

Wallingford, Connecticut 06492


Terrence P. Sullivan, Personnel Director

Town of Wallingford

Town Hall, 45 South Main Street

Wallingford, Connecticut 06492


RRR


____________________________________

Ronald A. Napoli, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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