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DECISION AND DISMISSAL OF COMPLAINT 

On June 14, 1995, Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the Norwalk Board of Education (the School Board) engaged in practices prohibited by 
' 7-470(a)(4) of the Municipal Employee Relations Act (the Act or MERA). Specifically, the 
Union alleges that the School Board unlawfully unilaterally changed the notice procedure for 
leaving the workplace to attend administrative hearings.1 

After the requisite preliminary steps were taken, the matter came before the Labor Board 
for a hearing on March 24, 1997. Both parties appeared, were represented and allowed full 
opportunity to present evidence, examine and cross examine witnesses and make argument. 
Briefs were filed by the parties, the last of which was received by the Labor Board on May 5, 
1997. At the hearing, the School Board filed a motion for attorney=s fees and costs. Based on 
the entire record before us, we make the following findings of fact and conclusions of law and 

1At the commencement of the hearing on this matter, the Union withdrew the allegations 
contained in subparagraph (A) of its complaint regarding discipline issued to Union President John 
Mosby on May 31, 1995. 



we dismiss the complaint. 

FINDINGS OF FACT 

1. The School Board is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all material 
times has represented a bargaining unit comprising custodial and maintenance employees of the 
School Board. 

3.  The School Board owns or occupies twenty (20) buildings. 

4. On October 13, 1992 Facilities Manager Mark Gorian (Gorian) issued a document to AAll 

Principals and Head Custodians@ which stated: 

As a reminder to all, we utilize a small staff of custodial floaters to provide 
coverage throughout the system during periods of illness, absence, etc. It is 
expected that a school request a floater to cover during these periods before 
assigning one of their own custodians to cover on an overtime basis. 

With the above in mind, please ensure that you call us immediately, upon 
notification of an absence to your staff. If we are unable to provide you with a 
floater, you will be authorized to use your existing staff on an overtime basis. 

Thank you for your assistance. (Ex. 1). 

5.  On March 24, 1993, Gorian issued another document to AAll Principals and Head 
Custodians@ which stated: 

As a reminder we utilize a small staff of custodial floaters to provide coverage 
throughout the system during periods of illness, absence, etc. It is expected that 
your school request a floater from this office before assighing [sic] your own 
custodian on an overtime basis. 

Please be sure that you call us immediately, upon notification of an absence to 
your staff. If we are unable to provide you with a floater, you will then be 
authorized to use your existing staff on an overtime basis. 

Thank you for your assistance. (Ex. 2) (emphasis in original). 

6. During the latter part of the 1993-1994 school year, the number of administrative 
hearings before the Labor Board and the State Board of Mediation and Arbitration (the SBMA), 
involving members of the bargaining unit, substantially increased. 
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7. During the end of the school year in 1994, and the following fall of 1994, Gorian 
received complaints on at least three (3) occasions that the principals of various schools in the 
Norwalk system were notified on the day of the hearing that an employee would be absent to 
attend a Labor Board or SBMA hearing. 

8. The untimely notice provided by bargaining unit members caused problems for the 
School Board in that it had difficulty finding adequate coverage, the remaining employees on the 
jobs were sometimes stalled in their planned tasks, and the School Board incurred increased 
overtime expenses. (Tr. 143-144) 

9. On May 24, 1995, Superintendent Ralph E. Sloan (Sloan) issued a memorandum to 
AMembers of Local 1042" which stated: 

It has been brought to the attention of the Norwalk Board of Education that 
several members of Local 1042 have left the workplace to attend hearings before 
the State Board of Mediation and Arbitration or the Connecticut State Labor 
Board. Often times, employees leave the workplace with little or no notice to 
their supervisors. This presents a serious problem for coverage of that particular 
workplace and is disruptive. Accordingly, the Board of Education expects the 
following procedures to be followed. 

Because the majority of these hearings are scheduled months in advance, 
notification in writing of attendance at a hearing is expected one week in advance. 
Employees who work in the elementary and middle schools must notify their 
Principal. Employees who work in the high schools must provide the 
Housemaster with notice. Maintenance employees must give notice to Charlie 
Klepacky, the Maintenance Supervisor. 

The delivery of continuous custodial and maintenance services to the Norwalk 
Public Schools cannot be interrupted. Failure to follow these notifications [sic] 
procedures will be investigated and may result in discipline. (Ex. 3). 

10. The School Board did not contact the Union or attempt to negotiate the notice procedure 
contained in Sloan=s memorandum of May 24, 1995 prior to its implementation. 

11. In correspondence dated June 6, 1995, Gorian warned John Fox (Fox), a custodian in the 
bargaining unit, regarding his failure to timely notify his supervisor of his anticipated absence to 
attend a hearing on June 5 and 7, 1995 which Gorian claimed was in violation of the policy set 
forth in Sloan=s May 24, 1995 memorandum. In the correspondence, Gorian stated that future 
violations would result in a loss of pay for the time spent at the hearing. (Ex. 4). 

12. In correspondence dated November 21, 1995, Gorian warned Marcus Davis (Davis), a 
maintenance worker in the bargaining unit, of his failure to abide by the notification procedures 
set forth in Sloan=s memorandum dated May 24, 1995. Gorian further warned Davis that any 
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further violation of this policy would result in a docking of his pay. (Ex. 7). 

13. In correspondence dated September 10, 1996, Gorian advised Fox that he was being 
docked pay for the time spent away from the workplace while attending a Labor Board hearing 
on September 9, 1996. According to the correspondence, the docking resulted from Fox=s failure 
to provide one week=s prior notice of his absence, when notice of the hearing had been sent to the 
parties by the Labor Board in April, 1996. (Ex. 5). 

14. Prior to the implementation of the notice policy contained Sloan=s May 24, 1995 
memorandum, bargaining unit members provided verbal notice of their anticipated absences as 
soon as possible, usually when they were notified of a hearing by the Labor Board or the SBMA 
or their Union president. Sometimes this was over a month in advance and at other times it was 
the same day as the hearing. 

15. Before the institution of the notice policy in May 1995, the School Board permitted 
bargaining unit members to attend the administrative hearings and paid them for the time spent at 
the hearings, regardless of the amount of prior notice. 

16. Since the implementation of the notice policy in May 1995, the School Board has not 
denied permission to any bargaining unit member to attend an administrative hearing regardless 
of the notice provided, but it has docked the pay of a person who failed to provide adequate 
notice. 

CONCLUSIONS OF LAW 

1. The Labor Board is not precluded by the doctrine of res judicata from addressing the 
issues in this case because this case does not arise out of the same cause of action as that which 
was presented in the previous case of Norwalk Board of Education and Local 1042, Decision 
No. 3442 (1996). 

2. The imposition of the one week notice requirement in advance of an employee=s 
anticipated absence from the workplace is a reasonable workplace rule and not a mandatory 
subject of bargaining. 

3. The School Board did not fail to bargain in good faith when it required bargaining unit 
members to provide one week advance notice, in writing to their supervisor prior to their 
anticipated absence to attend a hearing before the Labor Board or the SBMA. 
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DISCUSSION 

In this case, the Union alleges that the School Board=s implementation of a policy, which 
requires written notice one week in advance of an employee=s anticipated absence to attend a 
Labor Board or SBMA hearing,2 is a unilateral change in a mandatory subject of bargaining. 

As a preliminary matter, the School Board moved to dismiss this case in its opening and 
closing remarks at the hearing and the parties additionally addressed the issue in their briefs. 
The School Board argues that the doctrine of res judicata precludes the Labor Board from 
addressing the issues in this case because they were previously litigated in Norwalk Board of 
Education and Local 1042, Decision No. 3442 (1996). The School Board argues that the two 
cases involve the same issue because the policies in both cases involve requirements that staff 
inform the school administration before an employee=s departure from the school and the purpose 
of both policies is to inform the School Board of the employee=s whereabouts in a timely fashion. 
The School Board argues that, even if the policies are not identical, the Union could and should 
have amended its complaint in the former case to include the additional allegation and testimony 
involved in this case. 

In the past, the Labor Board has refused to relitigate issues that have been decided in 
prior proceedings based upon the doctrine of res judicata. City of Waterbury, Decision No. 3496 
(1997)(appeal pending). In determining the propriety of issue preclusion under the res judicata 
doctrine, the Labor Board follows the holdings of the Connecticut Supreme Court, which has 
said: 

Issue preclusion applies if an issue of fact or law is actually litigated and 
determined by a valid and final judgment, and the determination is essential to the 
judgment. 1 Restatement (Second), Judgments '27 (1982). An issue is actually 
litigated if it is properly raised in the pleadings, submitted for determination, and 
in fact determined. 

Scalzo v. City of Danbury, 224 Conn. 124, 128, 617 A.2d 440 (1992). The doctrine of res 
judicata would preclude the relitigation of Aany claims relating to the cause of action which were 
actually made or might have been made@ in the prior case. Id. at 128. 

The School Board asks the Labor Board to preclude the litigation of the Union=s present 

2At times during Mosby=s testimony in this case the record is somewhat confusing regarding the 
distinction between Labor Board Ahearings@ and Ainformal conferences@. We find the School Board=s 
notice policy applies to leave requests for administrative hearings and is silent as to informal conferences. 
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claim based upon a prior case before this Board, concerning the same parties and a claim of 
unilateral implementation of a policy. The policy involved in the prior case was set forth in a 
memorandum dated August 27, 1992 and required the Union President to sign in and out of the 
schools when he left his work site to conduct Union business. 

Although the cases are similar in that they both involve absence notification procedures, 
we find that the claim presented to us in Decision No. 3442 is not related to the issue and facts 
presented in this case. In this case, the policy directs each member of the bargaining unit to give 
a week=s notice prior to an anticipated absence for an administrative hearing and was 
promulgated in May 1995. In Decision No. 3442, the policy directed the Union President to sign 
in and out of schools when conducting Union business. These cases do not arise out of the same 
cause of action and the policies are directed to different circumstances and different audiences. 
Consequently, the Union was under no obligation to raise the current issues in the former case. 
We conclude that consideration of the issues raised in this case is not precluded by the doctrine 
of res judicata. 

We now turn to the primary issue presented in this case: whether the implementation of 
the notice procedure constitutes a unilateral change in a mandatory subject of bargaining. The 
Union argues that the School Board committed a prohibited practice by failing to bargain with 
the Union prior to the unilateral implementation of the policy. The School Board defends its 
actions on the grounds that the policy is not a change from a fixed practice and therefore does 
not constitute a unilateral change in the working conditions of the bargaining unit. The Town 
further argues that the notice policy constitutes a reasonable work rule designed to enforce the 
existing requirement that bargaining unit members notify their supervisors of impending 
absences in a timely manner. 

On many occasions, this Board has held that a prophylactic measure designed to ensure 
compliance with an existing rule or condition of employment is within management=s 
prerogative. See: Town of Stratford, Decision No. 3402 (1996); Town of West Hartford, 
Decision No. 2116 (1982)(and cases cited therein). In reviewing these types of cases, the 
Labor Board has said: 

...there is an area of overlap between what have been traditionally thought 
managerial functions and what concerns conditions of employment for the 
employees. ...One line of decisions has distinguished between promulgating new 
rules of conduct for employees on the one hand and promulgating measures to 
implement existing rules on the other. A change of the rules themselves is far 
more likely to effect the employee=s legitimate interest in job conditions than is a 
merely prophylactic measure that seeks to enforce or implement existing rules 
without changing them. The latter serves the employer=s legitimate interest in the 
observance of the rules and the efficient administration of the municipal 
enterprise; it may indeed also affect the actual conditions of employment but this 
may be only because it interferes with the ease and frequency of evading the 
rules. Employees have no legitimate interest in getting away with rule evasion, 
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and in striking the balance between the directness and depth of an item=s 
impingement on conditions of employment and the employer=s need for unilateral 
action the interest in easy rule evasion should count for little or nothing. 
Town of Stratford, supra, at 7. 

While the Labor Board recognizes that a policy promulgated to enforce an existing policy 
could be so Atyrannical or inconsistent with human dignity and privacy@ that the new policy 
could impinge upon conditions of employment and into legitimate employee interests, Town of 
Stratford, Decision No. 1833 (1979), this is not such a case. The notice provision is a 
reasonable rule to insure compliance with the existing rule requiring prompt communication of 
an employee=s expected absence from the workplace. 

Prior to the implementation of the policy, the existing practice was for employees to 
notify their supervisor of an expected absence to attend a Labor Board hearing. This notification 
was supposed to happen Aimmediately upon notification@of the need for an absence. (Ex. 2). The 
employees= testimony indicated that they notified the School Board as soon as they received 
notice of a hearing. However, the School Board found that as the number of such hearings 
increased in 1994, several instances arose where the School Board was provided little or no 
notice. The policy promulgated in the May 24, 1995 memorandum does not substantively 
change the already existing practice that one must notify the School Board in a timely manner. It 
simply sets forth a procedure for notification one week in advance of the anticipated absence. 
Since the administrative boards usually provide several months notice of upcoming hearings, the 
new policy should result in little change to the existing practice of the bargaining unit.3 

In making this decision, we specifically reject the Union=s argument that the notice policy 
will make it impossible for employees to attend the administrative hearings without discipline or 
a salary reduction. Notwithstanding our administrative recognition of the Labor Board=s practice 
of providing several months notice of its hearings, on the rare occasion that notice to the parties 
occurs less than a week before a scheduled hearing, the School Board=s policy takes this 
possibility into consideration. The policy provides in pertinent part, A[b]ecause the majority of 
these hearings are scheduled months in advance, notification in writing of attendance at a 
hearing is expected one week in advance.@ (Ex. 3). Clearly the policy language contemplates 
ample notice provided to the Union. For example, if the Labor Board only provided three days 
notice of a hearing, the School Board would not impose the one week requirement, or discipline 

3Union President John Mosby testified that the times he experienced problems with the new 
notice policy were when a hearing was rescheduled by the administrative board with less than one week=s 
notice. In rejecting this assertion, this Board takes administrative notice of the fact that it is a rare 
occurrence when this Board reschedules a hearing within a week. 

7




would not be imposed. Further support for this interpretation of the policy can be found in the 
policy provision which states, AFailure to follow these notification procedures will be 
investigated and may result in discipline.@ (Ex. 3) (Emphasis added). The imposition of 
discipline is not mandatory, but discretionary. This policy assumes the possibility of occasions 
where discipline would not be warranted notwithstanding notice less than a week in advance. 
Evidence of this consideration is provided in the one instance where the School Board docked an 
employee=s pay. When the School Board docked Fox=s pay for violating the policy, the School 
Board made a specific finding that the parties were provided notice of the September 9, 1996 
hearing in April, five months before Fox informed his supervisor on September 4, 1996 of the 
need for his absence. (Ex. 5). 

Finally and most significantly, the alleged impact of potential discipline or docking is 
further tempered by the existence of the grievance procedure. If the Union finds that the policy 
has resulted in unjust discipline or loss of pay, that matter is best resolved through the grievance 
procedure set forth in the collective bargaining agreement. We find that this one week notice 
policy is not so tyrannical nor invasive as to take it out of management=s prerogative. Based 
upon the foregoing, we find that requiring a week=s notice of a planned absence from the 
workplace, constitutes a reasonable work rule designed to enforce the existing requirements of 
notice to the School Board in an orderly and efficient manner. 

The Union=s complaint also makes reference to the Town Adeliberately harassing the 
Union Officers@ by the unilateral change in policy. However, the Union does not assert this 
claim in its argument before the Labor Board, or in its brief. Furthermore, the Union presented 
no evidence to support its allegation of anti-union animus. Where the complaining party fails to 
present sufficient evidence to establish a violation of the Act, the charge cannot be upheld. New 
Haven Parks Department (Benjamin Dozier), Decision No. 1794 (1979). 

Finally, we must address the School Board=s motion for attorney=s fees and costs. The 
School Board claims that an award of their fees and costs is appropriate in this matter because 
the Union=s pursuit of this case is frivolous, presents no debatable issues and rises to the level of 
a prohibited practice. We disagree. While the majority of this Board did not decide this case in 
the Union=s favor, it is clear from the Chairman=s dissent that the Union presented a bonafide 
issue that cannot be considered frivolous. Further, for the reasons set forth in Norwalk Board of 
Education, Decision No. 3506 (May 19, 1997) we would deny the School Board=s motion for 
attorney=s fees and costs based upon the Labor Board=s statutory authority, regardless of the 
merits of the motion. 
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ORDER 

By virtue of the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is hereby 

ORDERED that the complaint filed herein be, and the same is hereby DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Thomas G. Gutteridge 
Thomas G. Gutteridge 
Board Member 
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DISSENTING & CONCURRING OPINION OF CHAIRMAN SAUTER 

I cannot agree with the decision of the majority of this Board concerning the allegation of 
unlawful, unilateral change because I am convinced that the notice policy as set forth in the May 
24, 1995 memorandum is a unilateral change in a mandatory subject of bargaining. Furthermore, 
even if the policy constitutes a reasonable work rule implemented to enforce an existing policy, I 
conclude that there exist substantial secondary impacts of the policy which require bargaining. 

Evidence presented at the hearing established that bargaining unit members had always 
been entitled to attend hearings without limitation and were entitled to be paid for time spent at 
the hearings. The notice policy provides an avenue for the School Board to limit employees= 
availability for hearings and, therefore, it constitutes a unilateral change in the policy regarding 
leave for Union business. Since Union leave is a mandatory subject of bargaining, I find that the 
School Board violated its duty to bargain about the policy prior to its implementation.4 

Even if the policy is a reasonable work rule and may be unilaterally instituted, the 
secondary impacts of potential discipline and reduced pay remain issues that must be bargained. 
In Greater Bridgeport Transit District, Decision No. 2905 (1991), this Board held that a new 
attendance policy which substantially impacted the employees= potential exposure to discipline 
must be negotiated. The possibility of having to work for no pay is unquestionably a 
fundamental condition of employment. Id. At 17. To the extent that this policy changes the 
terms and conditions under which an employee may be disciplined or lose pay, such issues must 
be negotiated with the Union. 

I agree with the majority opinion regarding the Union=s allegations of anti-union animus 
and its opinion concerning the School Board=s motion for fees and costs. I hereby concur in their 
decision concerning those issues. 

John H. Sauter 
John H. Sauter 
Chairman 

4Although the record does not definitively establish that employees will be denied the right to 
attend hearings without proper notification, there is certainly no restriction in the new policy on the 
School Board=s ability to do so. I find this very serious potential to constitute a significant change in the 
policy. 
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