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DECISION AND ORDER 

On January 1, 1996, the Connecticut State Police Union (the Union) filed a complaint 
with the Connecticut State Board of Labor Relations (the Labor Board) alleging that the State of 
Connecticut Department of Public Safety (the State or Agency) had engaged in practices 
prohibited by ' 5-270 of the State Employee Relations Act (SERA or the Act). Specifically, the 
Union alleged that the State had repudiated the collective bargaining agreement between the 
parties by unilaterally ceasing to pay a stipend of $100 per month to State Police Adog handlers@. 
The Union also alleged that the State had failed to bargain in good faith by the above action and 
also by unilaterally ceasing to pay to Afood reward dog handlers@ overtime in the amount of one 
hour per day on their days off from work. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on February 24, 1997. Both parties appeared, were represented and allowed 
to present evidence, examine and cross examine witnesses and make argument. Both parties 
filed post hearing briefs which were received by the Labor Board on June 9, 1997. After the 
filing of briefs in this matter, the parties requested and were granted the right to supplement the 
record with additional documents and a further stipulation. Based on the entire record before us, 
including the supplemental materials, we make the following findings of fact and conclusions of 
law and we issue the following order. 

FINDINGS OF FACT 



1. The State is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all relevant times has 
represented a bargaining unit comprising State Police Officers. 

3. The State and the Union have been parties to a series of collective bargaining 
agreements, the most recent of which has effective dates of July 1, 1995 through June 30, 1999. 
(Ex. 2). 

4. Beginning with the 1987-1990 collective bargaining agreement, there has existed a 
provision for payment of a $100 per month stipend for each dog handler. (Ex. 2 & 3). 

5. The $100 per month stipend was agreed to by the parties as a Apro-pay@ or special pay for 
Troopers who handled police dogs as recognition for the special skills such Troopers had 
attained. 

6. From 1986 until January, 1996, certain dog handlers, namely Afood reward dog handlers@, 
were also paid overtime in the amount of one hour per day for each day that the food reward dog 
handler was not on duty. This overtime payment was never been reflected in any collective 
bargaining agreement. 

7. In 1992, the United States Department of Labor (USDOL) filed a complaint against the 
State of Connecticut Department of Public Safety alleging that the Department had violated the 
federal Fair Labor Standards Act (FLSA) by failing to pay appropriate overtime to certain 
employees, including Troopers, and by failing to keep adequate overtime records. The Union 
was not a party to that complaint. (Ex. 17). 

8. In February, 1995, the State and the Union reached a tentative agreement for a successor 
collective bargaining agreement covering the period 1995-1999. The parties were unable to 
reach agreement on certain issues involving the dog handlers so the parties agreed to a reopener 
provision concerning dog handlers. The 1995-1999 agreement contains the provision for the 
$100 per month stipend and also contains the following reopener clause: 

ARTICLE 38 

DURATION OF AGREEMENT 


This agreement covers the period July 1, 1995 to June 30, 1999.


The parties agree to a reopener provision under the provisions of C.G.S. Section 5-276a 

to bargain over the issue of pay, hours, and conditions of employment pertaining to the 

at-home care of department canines.

(Ex. 2).


9. Until the negotiations for the 1995-1999 contract began, the Union was unaware of the 

2




practice of paying overtime in the amount of one hour per day off for food reward dog handlers. 

10. The successor agreement containing the above referenced reopener provision was 
approved by the Legislature in May, 1995. 

11. In March, 1995, representatives of the Union, the State and the USDOL met to discuss 
settlement of the pending federal complaint referred to in Finding of Fact #7. 

12. Also in March, 1995 the State provided the Union with requested information related to 
the number of canine officers and the amount of compensation received by officers for canine 
duties. (Ex. 4). 

13. Negotiations regarding the reopener provision of the collective bargaining agreement 
began in May, 1995. Also in May, 1995, the State provided the Union with a document 
calculating the State=s cost impact if the canine handlers were to be paid $4.25/hour; $5.00/hour; 
and $8.00/hour. (Ex. 5). 

14. The State presented its proposals in the reopener negotiations in May, 1995. 

15. The Union presented its proposals in the reopener negotiations in August, 1995. The 
Union=s proposals were as follows: 

1. One hour per day for patrol dog handler, One and one-half hour per day

for food reward dog handler;

Add one-half hour per day for each additional dog assigned to any handler.

2. Canine care hours worked shall be over and above a handler=s regularly

scheduled workday.

3. Canine care paid at the hourly rate of trooper, step one.

Trooper, step one is currently $16.43 hourly.

4. $100/month stipend continues to all handlers as skill premium.

5. Labor-Management Committee to establish a selection process to the unit

and to establish a process for reasons justifying removal from the unit.

6. Lump sum payment annually to current food reward handlers in an

amount to hold each handler harmless from any loss of current annual pay for

canine care as a result of implementing this new agreement.

N.B. The current rate paid to food reward dog handlers is their time and a half

hourly rate. They receive this compensation for one hour per day on their regular

days off, personal leave days, holidays and, with approval of their supervisor,

vacation days. No compensation is received for work days. (Ex. 7).


16. The parties were unable to reach agreement and the Union filed for binding interest 
arbitration in December, 1995, listing the following as Aissues at impasse@: 

1. Amount of compensable time for daily canine care according to type of 
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dog (food reward or patrol) and compensable time for each additional dog. 
(Tentative agreement reached on this issue.) 
2. Compensable time for daily canine care in relation to regular workday 
hours. 
3. Rate of pay for canine care. 
4. $100/month stipend to all handlers. 
5. Labor-Management Committee role in selection process to the unit and as 
to removal from the unit. 
6. Annual lump sum payment to current food reward handlers to compensate 
for any loss of current annual pay as a result of implementing new contractual 
arrangement pursuant to the reopener negotiations should the reopener 
negotiations result in less annual pay than each current food reward dog handler is 
receiving. (Ex. 11). 

17. In January, 1996 the State filed a prohibited practice complaint (Case No. SEPP-17,830) 
and a request for declaratory ruling (Case No. SDR-17,828) seeking clarification as to whether 
the Union=s proposals #2 and #5 (as quoted in Finding of Fact #16) were mandatory subjects of 
bargaining and/or within the terms of the reopener clause of the contract. 

18. The USDOL complaint against the State was scheduled to begin trial in mid-January, 
1996 and the USDOL was unwilling to postpone the trial pending resolution of any pending state 
administrative claims. As a result, the State agreed to a consent judgment requiring the State to 
pay appropriate overtime to employees and to keep appropriate overtime records. The judgment 
further provided for the payment of $1,500,000 in back overtime pay to employees, to be paid in 
accordance with a schedule incorporated into the judgment. (Ex. 18). 

19. As a result of the financial burden of State=s impending back pay obligation under the 
USDOL lawsuit, State Police Colonel Kenneth Kirschner issued a memorandum, dated 
January 9, 1996, stating in relevant part: 

I. Policy

A. The Department of Public Safety will provide home care pay to canine handlers 

based on the following:


1. Hourly pay rate of $5.00 
2. Patrol dog handlers - 1 hour/day 
3. Food reward dog handler - 12 hour/day 
4. Additional dog assigned - 2 hour/dog/day 
5. Department puppies - report as patrol dogs 

II. Procedure 
*** 

4. Food reward dog handlers overtime is eliminated. 
5. 	Dog handlers stipend AArticle 19, Section 10(a)@ is eliminated. 

(Ex. 14). 
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20. By letter dated January 16, 1996 Colonel Kirschner wrote to Union President, Trooper 
Robert Veach stating: 

As you are aware, I recently issued a memorandum regarding canine home care 
compensation effective January 5, 1996. In addition to stating that the agency 
would be paying $5.00 per hour to canine handlers for canine home care, the 
memorandum indicates that the dog handler stipend is eliminated. 

Please be advised that the decision to eliminate the stipend was a difficult one and 
was made only because the agency=s current fiscal condition does not provide it 
with any other vehicle with which it could fund the canine home care 
compensation and comply with the Fair Labor Standards Act. In fact, the funds 
which can be allocated to home care compensation of the stipend only partially 
fund the compensation which is to be paid the canine handler. 

In no way should the elimination of the stipend be viewed as an attempt to 
circumvent the contract. The only other alternative available to the agency was to 
shutdown the canine program altogether. Although the agency had made 
representatives of the Connecticut State Police Union aware of its need to 
eliminate the stipend to fund home care compensation last year, I am sure this 
decision remains a difficult one for the union membership to accept. 

I would be happy to discuss this decision with you further. 
(Ex. 15). 

21. In addition to filing the instant prohibited practice complaint, the Union filed a grievance 
concerning the State=s elimination of the $100/month stipend. (Ex. 19). 

22. On February 15, 1996 the State offered to settle the reopener with a proposal to reinstate 
the stipend retroactive to January 5, 1996 and to compensate at-home canine care at the rate of 
$8.00 per hour. The offer was rejected by the Union membership. 

23. On October 27, 1997 Arbitrator Joan Parker issued her award concerning the Union=s 
grievance regarding the elimination of the dog handlers= stipend. Arbitrator Parker found that 
the unambiguous terms of the parties= collective bargaining agreement mandated payment of the 
$100 stipend. Arbitrator Parker rejected all the State=s defenses, including its argument that the 
USDOL consent judgment was too costly to allow the State to continue paying the stipend. (Ex. 
30). 

24. The arbitration hearing on the Union=s grievance consisted only of the submission of 
written exhibits. While the transcripts of the Labor Board hearings of October 10, 1996 (SDR-
17,829 & SEPP-17,830) and February 23, 1997 (SPP-17,858) were introduced as exhibits at the 
arbitration, there were no witnesses who testified before the arbitrator. (Ex. 32). 
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25. On November 10, 1997 the Labor Board issued its decision and declaratory ruling in 
Case Nos. SEPP-17,830 and SDR-17,829 finding that the Union=s proposal #2 constituted a 
nonmandatory subject of bargaining but that proposal #5 concerned a mandatory subject of 
bargaining. The Labor Board also found that the Union had not violated SERA by making or 
pursuing any of its proposals. State of Connecticut (Department of Public Safety), Dec. No. 
3548 (1997)). 

26. In a letter dated November 17, 1997 to Union President Veach, Lieutenant Colonel 
Matthew F. Tyszka, Jr. stated AIn accordance with [Arbitrator Parker=s award], payment will be 
reflected in the paychecks dated November 21, 1997". (Ex 31). 

CONCLUSIONS OF LAW 

1. The State repudiated the collective bargaining agreement when it unilaterally eliminated 
the $100 per month stipend for dog handlers. 

2. The State failed to bargain in good faith when it unilaterally eliminated the $100 per 
month stipend for dog handlers and when it unilaterally changed the overtime payments to food 
reward dog handlers. 

DISCUSSION 

The Union first alleges that the State repudiated Article 19, Section 10 of the collective 
bargaining agreement when it eliminated the $100 per month stipend for dog handlers. The State 
does not deny that it ceased paying the stipend but claims that its actions do not constitute 
repudiation of the contract. We are unconvinced by the State=s various arguments and we find 
that it repudiated the contract. 

It is well settled that this Board will only find repudiation of contract in three 
circumstances. First, where the respondent party has taken an action based upon an 
interpretation of the contract and that interpretation is asserted in subjective bad faith. Second, 
where the respondent party has taken an action based upon an interpretation of the contract and 
that interpretation is wholly frivolous or implausible. In the third circumstance, the respondent 
party does not challenge the complainant=s interpretation of the contract but seeks to defend its 
actions on some collateral ground which does not rest upon an interpretation of the contract, e.g. 
financial hardship, administrative difficulties, etc. Norwich Board of Education, Dec. No. 2508 
(1986). 

Although the State disputed the Union=s interpretation of the contract during the 
presentation of this case to the Labor Board, we find that Colonel Kirschner had previously 
admitted that the contractual provision was Aeliminated@. In fact, in his January 16, 1996 letter to 
Union President Veach, Colonel Kirschner stated that the Adecision to eliminate the stipend was 
a difficult one and was made only because the agency=s current fiscal condition does not provide 
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it with any other vehicle with which it could fund the canine home care compensation and 
comply with the Fair Labor Standards Act.@  Notwithstanding the arguments of counsel during 
the Labor Board proceedings, we view Colonel Kirschner=s previous statements to constitute 
agreement with the Union=s interpretation of the contract requiring payment of the stipend in 
addition to any overtime enjoyed by dog handlers. 

Although Colonel Kirschner did not challenge the Union=s interpretation of the contract, 
the State defended its actions on the collateral ground of financial hardship imposed by the DOL 
lawsuit. We do not find that situation to excuse the State=s actions. Although the lawsuit 
settlement is costly, the State is at least partially responsible for the timing of the settlement. It 
could have resolved the federal lawsuit earlier, perhaps avoiding some of the liability and 
affording itself the opportunity to attempt to negotiate with the Union prior to entering into a 
binding settlement agreement to which the Union was not a party. Perhaps the Union could have 
offered some insights as to how all parties= interests could be addressed in the settlement. The 
State did not have the right to enter into the agreement and then attempt to pay for it by blatantly 
sacrificing its contractual obligations. Thus, we find that the State=s actions constitute 
repudiation under the third prong of the repudiation analysis as described above. 

In its presentation of this case to the Board, including the arguments in its brief, the State 
disputed the Union=s interpretation of Article 19, Section 10. We find this argument to be 
contrary to the admission of the interpretation of the contract made by Colonel Kirschner as 
discussed above. However, even assuming that the State=s position regarding the interpretation 
of the contract was not contradicted by Kirschner=s correspondence, we find the State=s 
interpretation is not plausible.1 

We first note that Arbitrator Joan Parker clearly found a breach of Article 19, Section 10 
in her award concerning the Union=s grievance in this matter. In fact, she fully analyzed the 
same arguments made by the State in the instant case before the Labor Board. We find 
Arbitrator Parker=s reasoning to be fully applicable in our conclusion that the State=s 
interpretation of the contractual provision is not plausible. 

The gist of the State=s argument is that the $100 per month stipend really constituted a 
form of compensation for the extra hours worked by Troopers in caring for the canines. Thus, 
the State argues that it did not Aeliminate@ the payment but rather started paying the 
compensation in another form; i.e. $5.00 per hour. 

We first find that the evidence clearly supports a conclusion that the stipend constituted 

1There is no argument that the State=s current arguments concerning interpretation of the contract 
have been made in subjective bad faith and therefore, we consider only the second prong of the 
repudiation analysis; whether the State=s interpretation is plausible. 
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Apro-pay@ or pay for the special skills the dog handlers had obtained. This conclusion is 
supported by the testimony of the witnesses as well as the fact that the food reward dog handlers 
were paid an additional amount of overtime for dog care for many years. If the stipend actually 
constituted compensation for extra hours worked, it is difficult to understand why the food 
reward dog handlers also received a separate payment for the same work. We find it 
insignificant that the stipend is not included in the same section of the contract as hazardous pay. 
The stipend is not hazardous pay; it is recognition for the special skills needed to handle a 

police canine. Thus, there is no reason to ponder why it is not included with hazardous pay in 
the contract. Since the stipend was not Aovertime@ pay, its payment was not effected by the 
USDOL lawsuit in any manner. 

Because we find that the stipend constitutes Apro-pay@, we find that the State repudiated 
the clear provision of Article 19, Section 10 of the contract. The State=s arguments to the 
contrary are not plausible. The wording of Colonel Kirschner=s January 9, 1996 memo as well as 
his January 16, 1996 letter to Union President Veach refer to the elimination of Article 19, 
Section 10, citing the Agency=s fiscal condition as the reason. There is no question that the 
stipend was eliminated. There is also no merit to the State=s contention that it did not repudiate 
the contract because the Troopers actually received more than $100 per month. Simply put, 
there is nothing in Colonel Kirschner=s correspondence nor in any other action by the State that 
guarantees payment of at least $100 per month. Indeed, the State admits that the fiscal 
constraints placed upon the Agency prompted the elimination of the stipend. Under the 
circumstances, we find it disingenuous for the State to argue that the Union has no claim because 
the Troopers were actually receiving more than $100 per month after the State eliminated the 
stipend. 

Based on the above, we find that the State=s interpretation of the contract is implausible 
and merely a pretext for its desire to avoid the $100 per month payment because it found itself in 
a difficult financial situation due to the settlement of the USDOL lawsuit. The difficult financial 
situation, however, was unrelated to the stipend and did not allow the State to simply disregard 
its contractual obligations. 

We also find that the State=s action in eliminating the stipend and changing the overtime 
payments for the food reward dog handlers constitutes an unlawful unilateral change in 
mandatory subjects of bargaining and, as such, constitutes a refusal to bargain in good faith. In 
defending its actions, the State argues that it cannot be found to have bargained in bad faith 
because its conduct must be judged on the Atotality of the circumstances@. As such, the State 
argues that, even if it unilaterally changed mandatory subjects of bargaining, it was allowed to 
do so because the parties were at Aimpasse@ in their negotiations and because the State was 
forced to do so by the terms of the settlement with the USDOL 

We first reject the State=s argument that the parties= Aimpasse@ in negotiations allowed the 
State to implement its own terms. Any Aimpasse@ which occurred in this matter pursuant to 
' 5-276a is not like the impasse which can occur in the private sector, in the absence of binding 
interest arbitration proceedings. In this regard, pursuant to SERA, one party can force the other 
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party to continue the bargaining process, by means of binding interest arbitration, when 
negotiations have stalled to the point that the parties require the intervention of a third party to 
help resolve their disputes. Due to the power of one party to force the bargaining process to 
continue, there does not exist a classic impasse situation in which the parties are free to invoke 
the most extreme action.2  In cases such as the one before us, where the Union has exercised its 
right to force continued bargaining, we find that impasse does not exist so as to justify unilateral 
action by the employer.3 

We also find that nothing in the USDOL settlement required the State to take unilateral 
action in changing the stipend and the food reward dog handlers= overtime payments. As fully 
discussed above, the stipend had no relation to overtime payments and therefore, the overtime 
issues in the federal matter did not have any effect on the payment of the stipend. Concerning 
the overtime payments for the food reward dog handlers, we find nothing in the consent order 
that required the State to change the payments. Specifically, the order requires the State to pay 
back wages for past overtime violations and to abide by the reporting and payment requirements 
of the FLSA in the future. There is no mandate in the consent judgment for the State to pay food 
reward dog handlers 1 2 hours per day of overtime at an hourly rate of $5.00 per hour. In fact, 
there is no evidence that this rate of pay satisfies the FLSA any more than did the previous 
arrangement of paying one hour of overtime to food reward dog handlers on their days off. 

Although the State argues that it was required to change the overtime payment to dog 
handlers in order to comply with the consent judgment in the FLSA lawsuit, the record actually 
shows that the State changed the overtime provisions in order to better afford the canine program 
in light of its back pay and other FLSA obligations. Under circumstances such as this, where the 
employer is not mandated by law to take any particular course of action, it cannot escape its 
bargaining obligations by simply choosing what it believes is the best course of action. Here, the 
food reward dog handlers had received, as part of their wages, a certain amount of regularly 
scheduled overtime pay. The State could not simply change the payment without bargaining 
with the Union. 

2In the private sector, the extreme action available to employers and unions is unilateral 
implementation and strike, respectively.  In the public sector in this State, strike is not an option for a 
union. Thus, a union=s motivation to invoke the binding arbitration procedures and keep the bargaining 
process moving is quite strong. 

3For purposes of considering the question presented, we believe it is without dispute that interest 
arbitration proceedings as a whole should be considered part of the bargaining process. 
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Finally, although we do not find that the State acted in subjective bad faith in making the 
changes discussed above, such a finding is not necessary to our determination that the State 
failed to bargain in good faith by making unilateral changes in mandatory subjects of bargaining 
at a time when the parties were bargaining about the terms and conditions of employment of the 
canine handlers. 

ORDER 

By virtue of the power vested in the Connecticut State Board of Labor Relations by the 
State Employee Relations Act, it is hereby ORDERED that the State of Connecticut, 
Department of Public Safety: 

I. Cease and desist from: 

a. Eliminating the $100 stipend for dog handlers until such time as the stipend is 
changed or eliminated through the bargaining process; 

b. Changing the overtime payment to food reward dog handlers until such time as the 
payment is changed or eliminated through the bargaining process. 

II. Take the following affirmative action which the Board finds will effectuate the policies of the 
Act: 

a. Restore the $100 per month stipend to the dog handlers, retroactive to January 5, 
1996, together with interest at the rate of 10% per annum; 

b. Restore the overtime rate for food reward dog handlers as it existed prior to its 
elimination on January 5, 1996; 

c. Make employees whole for any losses they suffered as a result of the elimination of 
the stipend and the change in the overtime rate for food reward dog handlers, including payment 
of interest at the rate of 10% per annum since January 5, 1996; 

III. Post immediately and leave posted for a period of sixty (60) consecutive days from the 
date of posting, in a conspicuous place where the employees of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety. 

IV. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the 
receipt of this Decision and Order of the steps taken by the Department of Public Safety to 
comply herewith. 
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CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th day of 
February, 1998 to the following:


Attorney Robert J. Krzys

1010 Wethersfield Avenue

Suite 205

Hartford, Connecticut 06114


Ellen M. Carter, Principal Labor Relations Specialist

Office of Policy and Management

Office of Labor Relations

450 Capitol Avenue, MS53OLR

Hartford, Connecticut 06134-1441


Linda Yelmini, Director of Labor Relations

Office of Policy and Management

Office of Labor Relations

450 Capitol Avenue, MS53OLR

Hartford, Connecticut 06134-1441


John Nord, Principal Labor Relations Specialist

Office of Policy and Management

Office of Labor Relations

450 Capitol Avenue, MS53OLR

Hartford, Connecticut 06134-1441


RRR 

RRR 

_______________________________

Ronald A. Napoli, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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