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DECISION AND DISMISSAL OF COMPLAINT

On or about January 26, 1994, Local 1165, Council 15, AFSCME, AFL-CIO (the Union)
filed a prohibited practice complaint against the City of New Britain (the City), alleging as follows:

1. That “on or about January 8, 1994, the employer has unilaterally transferred line item funds
to create a Sergeant position that the employer claims it may fill and vacate at will.“; and

2 . “Prior to the most recent contract negotiations, the City raised this issue, never negotiated
it, and now after closure has unilaterally implemented the concept.”

The complaint charges that the City’s action as alleged, constitute violations of 5 7-460(a)
(2)(4)  of the Municipal Employee Relations Act (the Act).

After the requisite preliminary steps had been taken, the matter came before the Labor Board
for a hearing on July 2, 1996. Both parties appeared, were represented and allowed to present
evidence, examine and cross examine witnesses and make argument. Both parties filed post hearing
briefs, the last of which was received by the Labor Board on August 30, 1996. Based upon the
whole record before us, we make the following findings of fact and conclusions of law and we issue
the following order.



FINDINGS OF FACT

1. The City is a municipal employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of all uniformed and investigatory employees of the Police -
Department excluding the Chief of Police and the Deputy Chief of Police.

3 . The City and the Union were parties to a collective bargaining agreement with effective dates
of July 1,199O  through June 30,1993 (Ex. 2) and a successor agreement with effective dates
of July 1,1993 through June 30,1996  (Ex.3).

4 . The terms of the 1990-  1993 agreement included a salary appendix with a position entitled
“Detective SGT. and Youth Bureau Supervisor”. The Youth Bureau Supervisor position as
listed in the 1990 - 1993 collective bargaining agreement had a civil service classification,
for which any member of the police department could apply, regardless of rank. During the
term of the 1990-l 993 agreement, officer Brian Gregson held the appointment as Youth
Bureau Supervisor.

5. In the July 1, 1993 through June 30, 1996 Agreement, Article 2 , entitled “Rights of the City”
states the following:

“Unless expressly limited or relinquished below by a specific section of this
agreement, the rights, powers and authority held by the City and any of its
departments, agencies, or boards pursuant to the charter, general or special
statutes, ordinance, regulation or other lawful provision, over matters
involving the municipality and complete operational control over the policies,
practices, procedures and regulations with respect to its employees, shall
remain solely and exclusively in the City of New Britain.”

Article 4.4 of that agreement states in relevant part:

“Special assignments may be made by the Chief of Police to Special Units
provided, however that no more than three [3]  members with less than two
[2]  years seniority shall at any given time be assigned, and that assignment
of such junior personnel shall not be for a period longer than twelve [12]
months; however the number of such junior personnel shall, and the duration
of such assignment may, be extended in specific instances by mutual written
agreement of the Chief and the Union....“.
(Ex. 3).

6 . The salary appendices of the 1993-1996 collective bargaining agreement identify for each
year the following bargaining unit positions: POLICE TRAINEE; POLICE OFFICER;
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DETECTIVE; PATROL AND ID SGT.; DETECTIVE SGT.; PATROL LIEUTENANT; and
CAPTAIN. The Youth Bureau Supervisor position no longer appears in the agreement.

As early as 199 1, the City decided to do away with the specialized position of Youth Bureau
Supervisor in favor of a universal sergeant position and so informed the Union. By letter .
dated December 12, 1991, the Union demanded bargaining over the City’s decision to
replace the Youth Bureau Supervisor with a universal sergeant. (Ex. 7). By letter dated
December 17, 1991 the City denied any obligation to bargain about its decision but offered
to bargain about the impacts of that decision. (Ex. 8). During negotiations for the 1993-1996
collective bargaining agreement, the elimination of the position was raised by the City.
There was no proposal submitted by the Union on this issue during the negotiations. The
position was eventually eliminated from the contract.

CONCLUSION OF LAW

1. The City did not fail to bargain by unilaterally deciding to eliminate the Youth Bureau
Supervisor and to create a universal sergeant position.

2 . The Union waived its right to bargain over the impact of the City’s decision.

DISCUSSION

The Union claims the City unlawfully, unilaterally eliminated a promotional position when
it eliminated the specialized position of Youth Bureau Supervisor and created a universal sergeant’s
position. This elimination of a promotional opportunity, the Union argues, materially affects a
condition of employment and thus is bargainable.

What this case is really about is whether an employer must bargain with the Union over the
existence of promotional opportunities, absent specific contract language.

This Board has held that changes in the promotional process, to the extent not excluded from
collective bargaining by C.G.S. 7-474(g) are bargainable. Town ofstratford  v. Stratford Police
Union Council 15, Decision No. 1241 (1974). Excluded from collective bargaining are the rating
of candidates, establishment of lists, appointments from such lists, the conduct and grading of merit
examinations and the content of such exams. C.G.S. 7-474(g) allows bargaining about changes in
the necessary qualifications for taking a promotional exam, the weight to be given to the exam, and
the use of monitors for written, oral and performance examinations.

The Statute does not require the employer, however, to continue to make promotional
opportunities available to employees. Nor does the collective bargaining agreement in this case
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contain an express manning clause or any other clause mandating the existence of certain positions.
Absent such a clause, the employer, by virtue of its inherent managerial prerogative, can decide
which positions, and how many, it will fill and maintain. Town of East Hartford v. I.A.F.FA,
Decision No. 1933 (1980),  Bloomfield  Board of Education, Dec. No. 3 130 (1993) and cases cited
therein. As such, in the instant case, the City was free to eliminate the position of Youth Bureau
Supervisor and to replace it with a universal sergeant’s position.

It is important to note that the 1991-l 993 collective bargaining agreement had listed the
Youth Bureau Supervisor position in the Appendix (Ex. 2, P. 39) and the 1993-1996 collective
bargaining agreement had deleted the position as well as its pay scale. During the three years
between the City’s decision to eliminate the position and the filing of this complaint, the Union had
not followed through on any challenge to the Employer’s actions, including through the negotiation
process for a successor collective bargaining agreement. In this regard, by letter dated December
17, 199 1, the City offered to bargain concerning the impacts of its decision. There is no evidence
that the Union engaged in impact bargaining over the next three years. Instead, the evidence
indicates that the Union filed a prohibited practice charge which was withdrawn. Further, there is
no evidence that the Union engaged in bargaining about this issue at negotiations for a successor
collective bargaining agreement. The contract was eventually signed without a provision for the
position of Youth Bureau Supervisor. Under these circumstances, we find that the Union has waived
any rights it may have had to bargain concerning the impacts of the City’s decision. Since we have
found that the City had the right to unilaterally eliminate the Youth Bureau Supervisor, we find that
the City did not fail to meet any of its bargaining obligations in this case.
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ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations, it is hereby

ORDERED that the complaint herein be and the same is hereby, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

C. Raymond Grebey
C. Raymond Grebey
Board Member

Thomas G. Gutteridge
Thomas G. Gutteridge
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th day of
December, 1997 to the following:

Attorney Harry Elliott
Local 1165, Council 15
290 Pratt Street
Meriden, Connecticut 06450

Attorney Seth Feigenbaum
City Hall
27 West Main Street
New Britain, Connecticut 0605 1

John Byrne, Personnel Director
City of New Britain
City Hall, 27 West Main Street
New Britain, Connecticut 0605 1

& c-s
Katherine C. Foley, Acting Agent 0
CONNECTICUT STATE BOARD OF LABOR RELATIONS
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