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DECISION AND DISMISSAL OF COMPLAINT

On August 9,1996,  Local 1049 of Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the Watertown Board of Education (the Board of Education) had violated 5 7-470(a)(4)  of the
Municipal Employee Relations Act (the Act) by employing non-union substitute employees who
were not subject to the terms of the collective bargaining agreement.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for hearing on November 7, 1996. Both parties appeared, were represented by counsel
and were allowed to present evidence, examine and cross-examine witnesses and make
argument. Both parties filed briefs on January 16, 1997.

Based upon the entire record before us, we make the following findings of fact and
conclusions of law, and we dismiss the complaint.

FINDINGS OF FACT

1. The Board of Education is an employer within the meaning of the Act.



2 . The Union is an employee organization within the meaning of the Act and at all times
material was the exclusive bargaining representative of employees in a bargaining unit
comprising custodial and maintenance employees.

3 . The Board of Education is party to several other collective bargaining agreements
covering employees in bargaining units of teachers, paraprofessionals, secretaries, nurses, and
cafeteria workers. Although these contracts are silent on the subject of temporary employees, a
practice exists of hiring temporary non-union employees who are not subject to the terms of
these collective bargaining agreements.

4 . In the case of absenteeism among the custodial or maintenance employees, the practice
has been to leave the work unperformed or to have other bargaining unit employees perform it on
an overtime basis. Temporary employees were not hired until the instances which gave rise to
the instant dispute.

5 . At the time the Board of Education was preparing for the negotiation of the 1995-1998
collective bargaining agreement, it was concerned about the poor state of cleanliness of the
schools. The Board of Education considered contracting out the custodial function to a private
contractor or hiring temporary non-union employees to cover the absences of regular employees.

6 . In its 1995 contract proposals (Ex. 3),  the Board of Education proposed to add a new
section K to the Management Rights clause as follows:

K. To establish contracts or subcontracts for Board operations and services,
including work currently or customarily performed by members of any bargaining
unit, if the work can otherwise be done more economically, efficiently,
expeditiously or otherwise in the best interest of the Board’s operations.

7 . The Board of Education proposed as Sec. D of Article II “TO establish, modify, or
discontinue processes or operations or to establish or discontinue their performance by Board
employees.”

8 . The Board of Education also proposed to amend the Recognition clause as follows:

Add to list of exclusions from the bargaining unit seasonal employees and
substitute employees which the Board may hire to cover positions which are
temporarily vacant due to illness, injury, vacation, etc.(Ex. 3).

9 . The Union’s contract proposals (Ex. 4) did not address either the Recognition or the
Management Rights clauses.

10. The Board of Education’s proposals as to Recognition and Management Rights were
subjects of contention in the negotiations.
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11. At a conference regarding a prohibited practice complaint on another subject held on June
7, 1995, Edward Donahue, President of the Union, and John Beeler, then the Chairman of the -
Board of Education, met privately to discuss the status of the contract negotiations. Mr. Beeler
said that the Board of Education would be willing to withdraw its proposed Section K of Article
II, but that the Board of Education needed to be able to hire temporary employees. Although Mr.
Beeler thought that there was conceptual agreement at this point on temporary employees, Mr.
Donahue testified that it was his position that the Board of Education could hire as many
temporary employees as it wished, provided they were Union members and were covered by the
collective bargaining agreement.

12. Mr. Beeler and Mr. Donahue agreed to a negotiation session to be held on June 19, 1995
to discuss the temporary employee issue and other outstanding issues.

13. At this meeting, the Board of Education stated that it did not intend to bring in an outside
contractor to perform custodial work, but it maintained its position that it should be able to hire
temporary substitutes. The Board of Education withdrew its original proposal on Article II, Sec.
K and proposed instead “to utilize temporary sources for Bd. if the work can otherwise be done
more economically, efficiently, expeditiously or otherwise in the best interest of Bd’s
operations.” (Ex. 9)

14. The Union rejected this proposal, instead proposing that temporary employees become
Union members after a certain number of months and be covered by the labor contract. (Ex. 10)
The Board of Education would not agree to this proposal.

15. The parties ultimately agreed to the following language which became Article II, Sec. K
of the 1995-l 998 collective bargaining agreement:

The Board of Education may make adjustments in their [sic] labor staff. When
such adjustments are made, the Board of Education will keep the number of
positions in the bargaining unit at the existing level barring budget constraints.

16. The Board dropped its proposed amendment to Article I (Recognition) to exclude
temporary employees from the coverage of the contract. . - .

17. Subsequent to the execution of the 1995-l 998 labor contract, the Board of Education
hired several temporary employees to cover absences and continued their employment for
periods lasting as long as eight months as of the time of the hearing. These temporary employees
are not Union members and are not covered by the labor contract.

18. The Union filed the instant prohibited practice charge to protest the employment of the
non-union temporary employees.
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CONCLUSIONS OF LAW

1. The Labor Board lacks jurisdiction to consider and act upon an alleged breach of contract.

2. The hiring of temporary employees in question was a mandatory subject of bargaining
under City of New Britain, Decision No. 3290 (1995). The City met its bargaining obligation
with regard to the issue of temporary use.

3. In order to constitute a repudiation, the action taken must be based upon a contract
interpretation that is asserted in bad faith or that is wholly frivolous or implausible. Where the
contract interpretation is not in issue, a repudiation will be found where a party attempts to
defend its action on a collateral ground.

4. The City’s action did not constitute a repudiation of the contract.

DISCUSSION

Although the amended complaint in this case (Ex. 1) asserts a general violation of Section
4-470(a)(4)  of the Act and states the facts which the Union claims constitute a violation of the
Act, it is clear that the Union’s claim is repudiation of the collective bargaining agreement. It
maintains that the Board of Education’s action in hiring non-union temporary employees to cover
absences of bargaining unit employees is not only a breach of the labor contract, but also an
action that rises to the level of a repudiation of that contract under principles that will be
discussed below.

The Board of Education raises several defenses to the Union’s claim. First, that it was not
required to bargain on the subject of hiring the temporary employees under City  of New Britain,
Decision No. 3290(  1995). Second, that it secured the right to hire non-union temporary
substitutes in the 1995 negotiations; therefore, its action did not constitute a repudiation, but was
permitted by the labor contract and was not in breach of it.

In City of New Britain, supra, we set forth a three-step method of analysis to determine _ .
whether contracting out or transfer of work must be a subject of bargaining, or whether it’may
properly be done unilaterally by the employer. The questions to be answered under this approach
are:

1. Is the work in question bargaining unit work?

2. Does the subcontracting/transfer of work vary significantly in kind or
degree from what had been customary under past established practice?
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3. Whether the employer’s action had a demonstrable adverse impact on the
bargaining unit?

The Board of Education concedes that the work performed by the temporary substitutes is
bargaining unit work and that it had not used temporary substitutes in the bargaining unit prior to
the incidents complained of, even though it had done so in its other bargaining units. Therefore,
the Board of Education’s defense is limited to the third question under the City of New Britain
analysis: adverse impact on the bargaining unit, including, “impairment of reasonably
anticipated work opportunities” or “a practice that generates fears of future encroachment upon
bargaining unit work.“Id.  at p. 37. Hiring temporary workers to perform work that had been
historically performed by bargaining unit members on overtime (when it was performed) clearly
impairs reasonably anticipated work opportunities by at least limiting and possibly eliminating
this overtime work opportunity for bargaining unit members. The length of time some of the
temporary workers have been employed (eight months) gives rise to reasonable fears of future
encroachment of bargaining work. There can be no question that the subject of hiring the
temporary employees was a mandatory subject of bargaining and that the Board of Education
bargained on this subject, bringing us to the question of whether the hiring of the temporary
employees constituted a repudiation of the collective bargaining agreement.

We have often noted that our jurisdiction to interpret a labor contract is extremely
limited. Determining whether or not a repudiation has occurred is one of the very few instances
in which we may properly engage in contract interpretation for the following reasons:

Repudiation is something beyond mere breach. It may be shown by words of
repudiation accompanying a breach or by the existence of subjective bad faith but
neither of these has been shown in the present case. It may also be shown by
evidence of a clear breach of unambiguous words of contract. City of Stamford,
supra; Southington  Bd. of Ed., STET Dec. No. 1717 (1979).

Where such a claim is made this Board must, of course, look at the contract to see
whether the employer’s conduct may be justified by anv Plausible construction or
internretation of the contract. To that extent it has jurisdiction to interpret the
contract - but to that extent only. Once we have determined that the employer’s , +
construction is plausible (i.e. the kind a reputable lawyer might urge with a
straight face) then the claim of reoudiation must fail. All that would remain is a
claim for mere breach of contract and that does not constitute a violation of the
Act. Of course, the employer may be brought to book for a breach of contract but
not in this tribunal unless the breach amounts to a repudiation. . . (footnote
omitted). Town of PIainvilfe,  Dec. No 1790 (1979),  p. 6. (Emphasis in original.)

In Hartford Board of Education, Decision No. 214 1 (1982) we established three situations in
which we will find contract repudiation:
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1. Where the respondent party has taken an action based upon an
interpretation of the contract that is asserted in subjective bad faith;

2 . Where the action taken is based upon an interpretation of the contract that
is wholly frivolous or implausible;

3 . Where the respondent party admits or does not challenge the complaining
party’s interpretation of the contract, but defends its action upon a collateral
ground not based on an interpretation of the contract, for example, by raising
financial hardship or administrative difficulties as defenses.

Viewed in the light of these principles, we conclude that the Board of Education’s action
in hiring the temporary employees approaches the level of a repudiation but does not constitute
one. Although the Board of Education’s actions might constitute a breach of contract, absent a
finding of repudiation, a breach of contract is not a violation of the Act and therefore not within
our jurisdiction. See Town of Plainville,  supra.

In approaching the 1995 negotiations, the Board of Education badly wanted to secure the
right to hire temporary substitute employees. It was dissatisfied with the state of cleanliness of
the schools and with the existing methods of covering absenteeism (not having the work
performed or by having it done on overtime by custodial and maintenance employees). The
Board of Education had established the right (by practice, rather than by specific contract
language) to cover employee absenteeism by means of temporary substitutes in the other
bargaining units.

To secure the right to cover absenteeism in the instant bargaining unit, the Board of
Education made several specific proposals in the 1995 negotiations. It proposed to exclude
temporary substitute employees from the scope of the recognition clause. It proposed the right to
discontinue the performance of processes or operations by Board employees, and it proposed that
it be able to contract out bargaining unit work. Not surprisingly, these proposals were strongly
contested by the Union.

During a recess in a MPP conference held on June 7, 1995, Mr. Beeler, then Chai,rman of _ .
the Board of Education, indicated willingness to drop the proposal regarding contracting out of
custodial services, but insisted on the need to be able to hire temporary non-union employees to
cover absenteeism. On behalf of the Union, Mr. Donahue insisted that these substitutes be Union
members and that they be covered by the terms of the labor contract. Nevertheless, Mr. Beeler
believed that there was conceptual agreement on the Board of Education’s right to hire temporary
substitutes.

At the negotiating session held on June 19, 1997, the parties exchanged various language
proposals on the temporary substitute issue after the Board of Education dropped its outside
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contractor proposal. The parties finally reached agreement on the terms of the 1995-l 998
contract which does not contain the Board of Education’s proposal to exclude temporary
employees from the Recognition clause, which added to Article II, Sec. D a phrase stating
“nothing in this paragraph can allow assigning out or contracting bargaining unit work” and
which added a revised Article II, Sec. K to read: “The Board of Education may make
adjustments in their [sic] labor staff. When such adjustments are made, the Board of Education
will keep the number of positions in the bargaining unit at the existing level barring budget
constraints.“.

According to the Board of Education’s witnesses, they believed that this section meant
that as long as there was no reduction in the number of bargaining unit positions, the Board of
Education had the right to hire temporary substitutes, which it proceeded to do. Mr. Donahue
insisted that the commitment to keep the number of bargaining unit jobs at the existing level
when staff adjustments were made and the temporary substitute issue were separate and distinct.

We do not find bad faith on the part of the Board of Education. Neither do we find that
its interpretation of the relevant labor contract provision was wholly frivolous or implausible.
No collateral defense was raised. Although we may question the reasonableness of the Board of
Education’s belief that it had secured the right to hire temporary substitutes in the light of the
history of the 1995 negotiations and.the  resulting contract language, the operative provision
(Article II, Sec. K) is so ambiguous that it cannot support a finding of bad faith, frivolity or
implausibility. This section does not clearly give the Board of Education the right to hire
temporary substitutes, and it does not clearly forbid it from doing so. We leave the interpretation
of this provision to others.

The imprecise language of Article II, Sec. K seems to have arisen out of differing views
of the Board of Education and the Union as to what constitutes “contracting out”. The Board of
Education drew a distinction in its proposals and in the negotiations between having the custodial
work performed by a third party cleaning contractor and hiring temporary substitutes. From the
standpoint of the Union, this was a distinction without a difference because in either case, the
work would be performed by persons other than Union members. The Board of Education
apparently thought that having the absences covered by temporary employees, rather than by
contracting out the entire custodial function to a cleaning contractor, would be more palatable to _ .
the Union. The Board of Education gave substantial consideration in the form of a commitment
to maintain existing staffing levels in exchange for what it thought was the Union’s agreement to
coverage of absenteeism by temporary employees. The Board of Education dropped its
contracting out proposals, drafted a prohibition against this in Article II, Sec. D and drafted
euphemistic language for Article II, Sec. K which may or may not establish its right to hire
temporary substitutes. As the interpretation of this provision is not within our jurisdiction, we
leave this process to another body. Under the circumstances, we cannot conclude that the Board
of Education’s action based upon Article II, Sec. K constituted a repudiation of that provision,
and we therefore dismiss the complaint.



ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

C. Ravmond Grebey
C. Raymond Grebey
Board Member

Alternate Board Member Richard M. McCostis  served on the panel which heard this case and
participated in the deliberations on it. However, he resigned from the Labor Board prior to
issuance of this decision.



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 1 lth day of
December, 1997 to the following:

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06 109

Attorney Mary Jane Ryan
Summa & Ryan
19-21 Holmes Avenue
Waterbury, Connecticut 06702

Dr. Dinoo Dastur
Superintendent of Schools
Watertown Board of Education
10 DeFrost Street
Watertown, Connecticut 06795

John E. Crist, Director of Operations
Watertown Board of Education
10 DeFrost Street
Watertown, Connecticut 06795

Nicholas D’Andrea,  Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

6L c%
Katherine C. Foley, Acting Agent
CONNECTICUT STATE BOARD OF LABOR RELATIONS
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