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DECISION AND DISMISSAL OF COMPLAINT

On December 3,1994,  Locals 387,391 and 1565 of Council 4, AFSCME, AFL-CIO (the
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the State of Connecticut, Department of Correction (the State, or DOC) had violated
$ 5-272(a) of the State Employee Relations Act (the Act) by unilaterally implementing a change
in working conditions, specifically by prohibiting beards and goatees for employees assigned to a
Correctional Emergency Response Team (CERT).

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for hearing on February 6, 1997. Both parties appeared, were represented by counsel and
were allowed to present evidence, examine and cross-examine witnesses and make argument.
Both parties filed post hearing briefs on May 29, .1997.

Based upon the entire record before us, we make the following findings of fact and
conclusions of law, and we dismiss the complaint.



FINDINGS OF FACT

1. The DOC is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all times
material was the exclusive bargaining representative of the Corrections (NP-4) bargaining unit.

3 . In general, employees of DOC are permitted to have beards and goatees.

4 . Prior to 1994, several correctional facilities had their own facility-based CERT to handle
inmate disturbances. Other facilities did not have them.

5 . In 1993, DOC decided to establish regional CERT and to formulate formal procedures for
these units covering such areas as eligibility requirements, physical standards and training. See:
Administrative Directive 7.4. (Ex. 4).

6 . Under the Management Rights clause of the collective bargaining agreement (Ex. 2,
Article 5),  the State reserved the right (among others) to determine “the methods and means
necessary to fulfill [its] mission. . .the appointment, promotion, assignment, direction and
transfer of personnel “and the right to take “all necessary actions to carry out its mission in
emergencies.”

7 . Application for assignment to a CERT is voluntary on the part of employees. Selection
of applicants is made by DOC in its discretion.

8. CERT members receive no extra pay for this assignment. Although CERT duty may
result in overtime work, the collective bargaining agreement requires that overtime be equalized
among all employees within the same job classification at each institution. (Ex. 2, Article 15,
Section 2.)

9. The activities of CERT often require the use of crowd control gases such as CN and
pepper spray. While using these gases, CERT members wear gas masks to protect themselves
against their effect.

10. Although it was not clearly established at the hearing that a gas mask forms a better seal
with a clean shaven face than with a bearded one, a reasonable basis for requiring that gas mask
users be clean shaven was established. In the process of formulating the requirements for the
CERT, Capt. Bussiere surveyed several organizations which use gas masks. The military
services, the Connecticut State Police and correctional units in several other states require
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employees using gas masks to be clean shaven.’ OSHA regulations require firefighters who wear
masks to protect against smoke inhalation to be clean shaven.

11. In the Spring, 1994 DOC established a dress and appearance code for CERT personnel
(Ex. 3) which, inter alia, permitted the wearing of neatly trimmed moustaches, but prohibited
beards and goatees.

12. When the CERT dress and appearance code was established, some employees who had
been members of the institution-based CERT shaved their facial hair and joined a regional
CERT, some refused to apply for a regional CERT because of this requirement and others left the
CERT program for other reasons. Presumably, some employees who were not members of a
facility-based CERT did not apply for a regional CERT because of the no beard or goatee policy.

CONCLUSIONS OF LAW

1. An employer’s unilateral change in an existing condition of employment that is a
mandatory subject of bargaining will constitute a refusal to bargain in good faith in violation of
the Act unless the employer demonstrates an adequate defense.

2. “When the change in conditions of employment is a secondary result of a decision
involving the exercise of managerial discretion, the secondary results will be bargainable if they
amount to changes in major terms or conditions of employment.” City of Bridgeport, Dec. No.
1485 (1977).

3: Since the changes in question here did not affect major terms or conditions of
employment and had minimal effect, if any, upon any term or condition of employment, they
were properly implemented unilaterally by DOC.

DISCUSSION

On many occasions, we have held that the unilateral implementation of a dress and
appearance code constitutes a violation of the Act as a refusal to bargain.

We have consistently held that the requirements set down by an employer which
dictate the way employees should dress and groom themselves for work,
including the wearing of beards, constitutes a major condition of employment
under the Act [MERA], and, therefore, a mandatory subject of bargaining.

‘At the present time, the military services apparently prohibit the wearing of beards by
uniformed personnel. Therefore, those persons who use gas masks are clean shaven under this policy,
rather than by a specific policy applicable to users of gas masks.
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Town of East Hartford, Decision No. 2697 (1988),  citing Town of Stratford,
Decision No. 1471 (1976); Town of East Haven, Decision No. 1937 (1980); and
Enfield  Board of Education, Decision No. 1609 (1978).

The Union urges us to view the admittedly unilateral implementation of the no beard or
goatee policy for members of CERT as within the scope of this principle. The State, on the other
hand, sees the establishment of the CERT as an exercise of its broad powers to regulate its
correctional facilities and the implementation of the dress and appearance code as merely a
secondary effort of the exercise of this right. Further, the State contends the dress and
appearance code had no effect upon a major term or condition of employment since assignment
to a CERT has no effect upon wages or overtime.

It is clear from the record that the restriction of facial hair for members of a CERT did not
result from anti-hirsute animus. Correctional employees are permitted to wear beards and
goatees. Correction Officers who perform inmate extraction work (removal of inmates from
their cells) as part of their duties and who wear gas masks while doing this are not restricted as to
facial adornment. Even members of DOC’s  Honor Guard may wear closely cropped beards.
Only members of CERT and canine handlers (who must on occasion wear gas masks in the
performance of their duties) are restricted as to beards and goatees. Even they are not absolutely
restricted in this regard, as neatly-trimmed moustaches are permitted. Therefore, the limitation
on beards and goatees was not motivated by the prejudice sometimes shown by employers
against this form of personal preference as to appearance.

If DOC had made the dress and appearance code before us applicable to all of its
employees, we would view it under the principles set forth in Town ofEast  Hartford, supra.
However, this was not an example of a unilateral change detrimental to all employees which
adversely affected some fundamental aspect of their job. Unlike extraction work, assignment to
a CERT is not an integral part of a Correction Officer’s job. Application for assignment to a
CERT is entirely voluntary on an employee’s part. DOC has the discretion to select those
volunteers it wishes to have on a CERT. A CERT assignment results in no extra pay or overtime
because of the overtime equalization provisions of the collective bargaining agreement. Since
the CERT assignment itself had no impact on ‘wages, hours or terms or conditions of
employment, the facial hair policy applicable to CERT members had no effect on any condition
of employment, much less on a major condition of employment.

We believe that DOC had a reasonable basis for requiring CERT members to be clean
shaven (other than for neatly trimmed moustaches). Similar agencies have considered the subject
and have concluded that beards and goatees should be prohibited for employees who are required
to wear gas masks. There is some evidence that the combination of beards and perspiration
adversely affects the gas mask’s seal with the face. OSHA regulations prohibit beards for fire-
fighters who wear similar (but not identical) masks. Were the prohibition applicable to a less
sensitive matter than facial hair, we would expect that the Union would have applauded DOC’s
action as an effort to enhance employee safety, rather than disputing it.
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We conclude that the unilateral imposition of the no beard or goatee policy had no
significant impact upon a major or other term or condition of employment of any Correction
Officer, and we, therefore, dismiss the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the State Employees Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

C. Raymond Grebev
C. Raymond Grebey
Chairman

Wendella  A. Battey
Wendella  A. Battey
Board Member

Alternate Board Member Richard M. McCostis  served on the panel which heard this case and
participated in the deliberations on it. However, he resigned from the Labor Board prior to the
issuance of this Decision.
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