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On January 9, 1996, the State of Connecticut, Office of Labor Relations (the State), filed
a complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the Connecticut State Police Union (the Union) had violated 6 5-272 of the Act Concerning
Collective Bargaining for State Employees (the Act) by making certain proposals during contract
negotiations for the NP-1 bargaining unit because said proposals are outside the scope of the
reopener provision of the parties collective bargaining agreement.

Also on January 9, 1996, the State filed a petition for Declaratory Ruling with the Labor
Board seeking a determination as to whether the proposals referred to above constitute
mandatory subjects of bargaining pursuant to Conn. Gen. Stat. 3 5-278(g)(l) and the reopener
provisions of the parties’ collective bargaining agreement.

After the requisite preliminary steps had been taken, the parties appeared before the
Labor Board for a hearing on September 13,1996 and October 10,1996.  Both parties appeared
and were given full opportunity to present evidence, examine and cross examine witnesses and
make argument. Both parties filed briefs, the last of which was received by the Labor Board on



December 23, 1996.

Based on the entire record before us, we make the following findings of fact, conclusions
of law and declaratory ruling and we dismiss the complaint.

FINDINGS OF FACT

1. The State is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act, and at all times
material has been the exclusive statutory bargaining representative for a unit of state police
officers (NP-1) employed by the State Police Division of the Department of Public Safety.

3. The State and the Union are parties to a collective bargaining agreement (agreement)
effective from July 1, 1995 through June 30, 1999. (Ex. 1)

4. The Department of Public Safety utilizes police dogs (canines) to assist officers in the
performance of their assigned tasks. Most of these dogs are assigned to a specific trooper who is
responsible for canine care twenty-four (24) hours a day, the canines being kept at the trooper’s
home.

5. In the negotiations for the 1995-1999 agreement, the State proposed to address overtime
pay for at-home care of canines. This proposal was the result of a pending lawsuit filed pursuant
to the Fair Labor Standards Act by the U.S. Department of Labor.’

6. The State’s proposal would have established an hourly rate for canine care and the
number of hours that care would take. Also, during these negotiations, the Union made a
proposal to amend Article 25 to require the parties to meet and discuss modifications to the
specialized unit selection process (Ex 10). Specialized units are bureaus within the department
that have responsiblity for a specific function or responsibility, e.g. Community Affairs,
Emergency Services, Information Systems.

;. The State and the Union reached a tentative agreement regarding canine care during the
negotiations for the 1995-99 contract. This agreement included a provision that specified an
hourly rate and the number of hours for daily canine care. However, the canine handlers
complained that this tentative agreement might negatively impact the pending federal lawsuit.
As a result, the Union suggested that these issues be removed from the agreement and that these
issues be resolved in reopener negotiations. The State agreed to this proposal.

‘We take administrative notice that the Fair Labor Standards Act is administered by the United States
Department of Labor.
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8 . The 1995  1999 successor agreement in Article 3 8 includes reopener language which
states in relevant part:

The parties agree to a reopener provision under the provisions of Corm. Gen. Stat.
9 5-267a to bargain over the issue of pay, hours, and conditions of employment
pertaining to the at-home care of department canines.

9 . Sometime after the contract was ratified, the State and the Union held a series of
bargaining sessions concerning the reopener provision.

10. In their negotiations the Union made the following proposals which are the subject of the
present proceeding. (Ex. 5) These are as follows:

2 . Canine care hours worked shall be over and above a handler’s regularly
scheduled workday.

xxx

5 . Labor Management Committee to establish a selection process to the unit
and to establish a process for reason justifying removal from the unit.

11. The parties did not reach agreement on these issues and on December 11, 1995, the
Union requested interest arbitration proceedings from the State Board of Mediation and
Arbitration. (Ex. 6, 8)

12. There are two types of canines in the Department of Public Safety which are at issue in
this case: patrol dogs and food reward dogs. The patrol dogs are male german shepherds, who
undergo a fourteen week training program with their assigned trooper-handlers. The food reward
dogs are Labrador or Golden Retrievers who undergo a four to six week training program. In
addition to these dogs, there is a bloodhound assigned to one of the canine trainers. (Ex. 3).

13. With the exception of the canine trainers who work full time in the canine training
function of the Emergency Services Unit, the rest of the canine handlers work full time in other
assignments.

14. All trooper canine handlers receive a monthly stipend of a $100.00 in addition to their
regular salary.

15. From 1986 until approximately December, 1995 food reward dog handlers received
additional compensation for one hour per day at time and one half of their regular hourly rate.
This additional compensation would only be paid on days other than their regular work days or
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sick days. (Example: on their regular days off, personal leave, vacation and holidays.) (Ex. 3)
Patrol canine handlers were receiving no additional compensation.

16. At one of the May, 1995 negotiation meetings, the State agreed to pay troopers who
handle patrol canines one hour per day and two and one half hours per day for troopers who
handle food reward canines.

17. The federal lawsuit which was pending at the time the contract was ratified has been
settled.

CONCLUSION OF LAW

1. The Union did not bargain in bad faith by its proposals.

A. Procedural Issue
DISCUSSION

Before discussing the merits of the State’s petition and complaint we must address a
procedural issue raised by the Union. In its brief, the Union argues that the State’s petition was
untimely on the grounds that the Board’s statutory role is to act on petitions presented to it
before the impasse procedures are initiated pursuant to Conn. Gen. Stat. § 5-278(g)(2). In a reply
letter, the State objected to this argument on the grounds that the question of timeliness is a
procedural matter and in the nature of an affirmative defense which should have been raised prior
to or during the evident&y  hearing. We disagree with the State’s position that the Union’s
argument is untimely, but find the Union’s procedural claim to be without merit.

The Union’s argument regarding the meaning of Corm. Gen. 6 5-273(g)(2) is essentially a
claim that this Board lacks jurisdiction to rule on the petition and the complaint filed by the
State. In City of Stamford, Decision No.3456 (1996) we ruled that we could decide the issue of
subject matter jurisdiction on our own motion and that the issue of jurisdiction can be raised at
any time. See Insurance Co. of North America v. Draget, 165 Corm. 207,2  10 (1973). Thus, the
Union’s argument regarding the meaning of Conn. Gen. Stat. 5 5-278(g)(2) is properly before us.

We now turn to the Union’s claim that Section 5-278(g)(2) renders the State’s petition
untimely. This section states that “[ulnless  mutually agreed to by the parties, the impasse
procedures of Section 5-276a  shall not be invoked during the pendency before the State Board of
Labor Relations of any scope of bargaining question arising from the parties’ negotiations. Any
such question shall take precedence over all other matters pending before said Board.” The
Union argues that this language requires the dismissal of the petition because the parties had
already invoked the binding impasse binding arbitration process and that these procedures
should be allowed to proceed. In other words, we have no jurisdiction to decide any scope of
bargaining request if the parties have already begun the binding interest arbitration process. W e
find no merit in this contention. The language of this Section is clear and unambiguous. It
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prohibits parties from using the binding interest arbitration process when a scope petition is
before the Board. Put another way, the interest arbitration process must be held in abeyance once
a petition for a scope of bargaining determination is filed with this Board. The State’s request in
the present case is consistent with the language of Section 5-278(g)( 1) which states that
“Nonmandatory subjects of bargaining shall not be subject to the impasse procedures of Section
5-276a.”  If this language is to have any practical effect, a party must be able to bring a scope of
bargaining petition before the Labor Board during the binding interest arbitration process. Here,
the parties are in binding interest arbitration and one of the parties is seeking clarification as to
whether a particular subject is a mandatory subject of bargaining. The only way this clarification
can be accomplished is by filing a petition with this Board.

B. SDR-17.829

We now turn to the arguments raised by the State’s petition for a declaratory ruling. In its
petition, the State has asked us to determine if Union proposals #2 and #5 are non mandatory
subjects of bargaining pursuant to Con. Gen. Stat. $ 5-276a.

The Union’s proposal #2 states “ canine care hours worked shall be over and above a
handler’s regularly scheduled workday.” The State argues that although this language might be
confusing, there is no question that its purpose was to preclude management from requiring that
some or all of the daily canine care take place during the regular work day. According to the
State, the underlying reason for this proposal was to ensure that the handlers would receive a
guaranteed amount of extra pay every day for canine care. This proposal, they argue, limits
management’s ability to determine priorities and make work assignments and as such is a non-
mandatory subject of bargaining. The Union’s testimony supports the State’s interpretation of
the language. Simply stated, the Union was proposing “to lock in canine hours outside of the
workday.”

Mandatory subjects of bargaining are those about which the Act requires both parties to
negotiate in good faith. West Hartford Education Association v. DeCourcy 162 Conn. 566
(1972). Our decisions on mandatory subjects of bargaining have clearly followed NLRB rulings
and the pattern set by the Connecticut Supreme Court in Decourcy, supra. In DeCourcy, a case
involving teachers, the Court imported much of the federal Labor law on this topic into
Connecticut public sector labor relations. In Town of East Haven, Decision No. 1279 we
stated:

As DeCourcy  recognizes there is an area of overlap between what have
traditionally been thought managerial functions and what concerns conditions of
employment for the employees. In drawing the line within that area [footnote not
included] between those items that must be bargained over and those which the
employer may act on without bargaining a balance must be struck. And in
striking it the tribunal should consider, we believe, the directness and the depth of
the item’s impingement on conditions of employment, on the one hand, and, on
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the other hand, the extent of the employer’s need for unilateral action without
negotiation in order to serve or preserve an important policy decision committed
by law to the employer’s discretion.

The Union argues that its proposal is a mandatory subject of bargaining because it is
impossible to conduct all daily canine care during regular work hours. In this regard, it contends
that the handler’s responsibility to exercise, feed, and maintain the dog compels the expenditure
of time every day which cannot take place inside a shift. Moreover, the Union argues that a dog
must be maintained at home for operational reasons since a dog which is not properly fed and
maintained will not either properly protect its handler (patrol dog) or properly seek or search
(food reward dog), thereby affecting the officer’s safety and health.

We are unpersuaded. We have stated that the power to reassign employees to other duties
which are concededly  within the job classification of those employees is fundamental to the
operation of any public agency and, therefore, involves the exercise of managerial discretion.
City of Bridgeport, Decision No. 1485 (1977). The State’s desire to retain flexibility regarding
the scheduling of canine care is analogous to a reassignment. The canine care function is within
the job responsibilities of all canine handlers. Thus, if the State wishes to change the emphasis
of these troopers’ job duties to perform more canine care instead of radar, patrol or other duties,
its decision is not subject to mandatory bargaining. Rather its decision is a fundamental
operational decision of the agency and a managerial prerogative.

Additionally, we find no evidence to support the Union’s claim that bargaining unit
members’ health and safety will be effected unless canine care is performed at home. The only
testimony on this issue was a conclusionary statement that a dog that is not properly cared for is
a risk to his handler. However, no specific examples were provided of how an improperly cared
for dog would create a safety risk to its handler. Moreover, the State’s refusal to concede to the
Union’s proposal does not mean that the dogs will go uncared for. It merely means that the State
wishes to have some or all canine care take place at the work site as opposed to having this
work take place exclusively at home. The State’s desire to retain flexibility in order that
canine care take place to a greater extent during regular work shifts is within its managerial
prerogative. We conclude, therefore, that the Union’s proposal No. 2 is a nonmandatory subject
of bargaining.

We next turn to the question of whether the Union’s proposal No. 5 is a mandatory
subject of bargaining. This proposal would require the “Labor Management Committee to
establish a selection process to the unit and to establish a process for reasons justifying removal
from the Unit.” The State’s argument in this regard is that there is a contract article that is
concerned with selection into specialized units (Article 25) and although it is unclear as to
whether canine handlers fall within this article (since they are in reality not assigned to the
emergency services unit but rather are assigned to the regional units) there is no language in this
article which governs the removal of a trooper from one assignment to another. Thus, the State
argues, if the Article does apply to canine handlers, it is clear that the parties have reached
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agreement that governs for the term of the agreement. On the other hand, if the article does not
apply to canine handlers, then it cannot be assumed that selection is a mandatory subject of
bargaining. Parties can always agree to include non-mandatory subjects into their collective
bargaining agreements. Finally, the State argues that the canines are very important to the
operational needs of the agency and that the evaluation and screening of troopers is essential to
the canine function.

We do not find these arguments persuasive. The issue before us is whether or not the
proposal is a mandatory subject of bargaining. The fact that the parties may have negotiated the
subject which has become a part of a collective bargaining agreement does not automatically
make it a mandatory subject of bargaining. Applying the East Haven analysis to the present
case, we believe that the criteria for selection to a position strongly affects a condition of
employment. With regard to the removal of individuals from a position we have stated that
“dramatic changes in long term assignments impact strongly upon employee conditions of
employment.” State of Connecticut, Decision No. 24 19 (1985) at 6. In the present case, the
removal of an individual from a canine handler position which entails a monthly stipend and
regularly scheduled overtime pay, impacts directly upon employee conditions of employment.

With regard to the argument that canines are very important to the mission of the agency,
we certainly agree with the premise that the decision to have a canine program and the
geographical location of the program is a managerial decision. However, the impacts of that
decision concern a mandatory subject of bargaining. DeCourcy,  supra. The criteria to be
utilized for the selection and removal of dog handlers clearly effects a major condition of
employment. Therefore, we conclude that the Union’s proposal no. 5 is a mandatory subject of
bargaining.

C. SEPP-17.830

We now turn to the State’s complaint alleging that the Union’s proposals are outside the
scope of the reopener provision and therefore violate the duty to bargain. In support of this
argument the State contends that the language of the reopener “must be interpreted in light of the
negotiating history and the tentatively resolved terms for which it was substituted” relying upon
our decision in State of Connecticut Decision No. 3 174 (1994). In that case, we declared that
the Union’s proposal was not plausibly within the reopener provision of the parties collective
bargaining agreement, finding a violation of the duty to bargain. There we stated:

In State of Connecticut, [Decision No. 3 155, (1993) ] supra, we initially
discussed our approach to this type of allegation. There, the State alleged that the
Union repudiated the reopener portion of the collective bargaining agreement by
making proposals which were outside the parameters of the reopener. We did not
find repudiation by the Union because we determined that the Union’s proposals
were “plausibly” within the language of the reopener clause. We believe the
approach used in State of Connecticut, supra works as well in this case where the
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State has alleged the Union’s failure to bargain in good faith in a similar situation.
We note that these are cases of first impression which require us to formulate
standards of review and to decide which principles of law should be applied. W e
believe the “plausibly within” standard, as used in the contract repudiation
analysis also fits well here. We believe it is a sound approach to review the
reopener clauses with an eye toward leaving the parties with the necessary

l flexibility to pursue their bargaining obligations while ensuring that we do not
allow any party to blatantly distort this bargaining opportunity by forcing, to
arbitration, issues which were clearly never intended to be open for negotiation.
We will find a violation of the party’s obligation to bargain in good faith by
introducing, and pursuing to arbitration, improper bargaining proposals, only
when we find that a bargaining proposal is clearly outside the parameters of the
reopener language. The violation in such a circumstance arises from the principle
that the parties in the bargaining relationship should be allowed to rely on the
contractually agreed-upon reopener language to limit the topics for mid-term
negotiations. Where a party clearly disregards the “rules” for negotiations as such
“rules” have been previously agreed-upon, the conduct undermines the bargaining
relationship and contradicts the established standards for bargaining in good faith.
Thus, such action will be considered a prohibited practice by this Board and an
appropriate order will issue.

Based on the above, we would not find a violation of a party’s duty to bargain in good
faith if we find that the party’s proposal was plausibly within the reopener language of the
contract.

In the present case, the language of the reopener does not clearly preclude the Union’s
proposals. The conditions of employment for at home care for canines could reasonably include
both Union proposals. Thus, at best we have a dispute regarding the meaning of the reopener.
A difference of opinion regarding the reopener does not mean that the Union has bargained in
bad faith by making the proposal. The State may still argue before an arbitrator that .the
proposals are non-arbitratable.*  Accordingly, we dismiss the complaint.3

*Also in its brief the State argues that any proposal outside the scope of the reopener provision is a
nonmandatory subjdct of bargaining for purposes of Conn. Gen. Stat. 6 5-276a which cannot be raised
before an arbitration panel. This is an argument we clearly rejected in State of Connecticut, Decision
No. 3 155 (1993). We see no reason to depart from that ruling here.

3Although  neither party has raised the argument, we note that the NLRE!  has historically held that a
party who pursues a permissive subject to impasse commits a per se violation of the duty to bargain in
violation of the NLRA. NLRB v. Borg. Warner Corp. Wooster Div. 356 U.S. 342,42  LRRIvI
2034(  1958). Under such a theory, then, the Union’s pursuit of proposal No. 2 to arbitration would, per
se, constitute a prohibited practice. In the present case, however, the parties have agreed, by contract, to
reopen negotiations upon a subject, which in our view, could reasonably include a permissive subject of
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DECLARATORY RULING - SDR-17.829

By virtue of and pursuant to the power vested in the Connecticut Board of Labor
Relations by the Act concerning Collective Bargaining for State Employees, it is hereby
DECLARED, that:

1. The Union’s proposal #2 does not concern a mandatory subject of bargaining.

2 . The Union’s proposal #5 does concern a mandatory subject of bargaining.

ORDER - SEPP-17.830

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act concerning Collective Bargaining for State Employees, it is hereby

ORDERED that the complaint herein be and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

. vmond Grebev
C. Raymond Grebey
Board Member

Thomas G. Gutteridee
Thomas G. Gutteridge
Board Member

bargaining. And the question of arbitrability pursuant to that reopener provision is a question that is
soley within the jurisdiction of an arbitrator. Under these facts, a party should not be saddled with a
prohibited practice charge merely for pursuing its reasonable interpretation of the reopener provision of
the contract to arbitration.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 10th day of
November, 1997 to the following:

Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 106

Attorney Robert J. Krzys
10 10 Wethersfield Avenue
Suite 205
Hartford, Connecticut 06 114

Linda Yelmini
Labor Relations Assistant Director
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 106

John Nord
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 106

Katherme  C. Foley, Acting
CONNECTICUT STATE ARD OF LABOR RELATIONS
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