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DECISION AND DECLARATORY RULING

On July 16, 1993 the State Employee Bargaining Agent Coalition (the Union) filed with the
Connecticut State Board of Labor Relations (Labor Board) a petition for a declaratory ruling to
determine whether the subject of establishing a statewide preferred provider network for state
employees who suffer work related injuries is a mandatory subject of bargaining pursuant to an Act
Concerning Collective Bargaining for State Employees. (the Act). The Union also requested a
determination as to whether its specific proposals made to the State of Connecticut (the State) are
mandatory subjects of bargaining. On November 4, 1993, the Union filed an amended petition
which is outlined below in relevant part:

Petitioner requests a determination as to whether the issue of establishing a statewide
preferred provider network for state employees who suffer work related injuries is
a mandatory subject of bargaining under the State Employees Relations Act given
that statute, the dictates of Public Act 91-339 and/or the State’s obligation under its
previous agreement with petitioner which agreement is referred to in paragraph 2.
Additionally, petitioner requests a determination as to whether its specific proposals



made to the State are mandatory subjects of bargaining under the State Employees
Relations Act given that Statute, the dictates of Public Act 91-339 and/or the State’s
obligation under its previous agreement with petitioner which agreement is referred
to in paragraph 2.

Specifically, Petitioner seeks a determination as to whether:

A. The issue of the number of physicians in each specialty or whether a
standard for determining the minimum number of physicians in each
specialty is a mandatory subject of bargaining between these parties?

B. The issue of the criteria necessary for a physician to be eligible for
plan participation, (criteria such as proper licensing; acquiescence to
a fee schedule) is a mandatory subject of bargaining between these
parties?

C. The issue of setting the fee schedule for the providers is a mandatory
subject of bargaining between these parties.

D. The issue of designating (1) labor management safety committees
and/or (2) establishing the jurisdiction of these committees is a
mandatory subject of bargaining between these parties.

E. The issue of light duty programs at the workplace or so-called
alternative work assignments for injured workers who can return to
limited, but not full duty is a mandatory subject of bargaining
between these parties?

F. The issue of the nature of or amount of out-of-network financial
penalties to employees or financial penalties to employees for going
to an out-of-plan provider is a mandatory subject of bargaining
between these parties?

G. The issue of establishing a dispute resolution body consisting of labor
and management and an arbitration/facilitator to decide unresolved
issues concerning such items as whether an out-of-pocket penalty
should apply in an individual case or such as whether the medical
care authorized is sufficient  in a particular case is a mandatory subject
of bargaining between the parties in this case?

H. The issue of the adequacy of the hospital network (i.e., the number of
hospitals to be in the plan) is a mandatory subject of bargaining
between the parties in this case?
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After the initial preliminary investigatory conference, the parties met with Assistant Agent
Kenneth A. Hampton, and on November 19, 1993 reached a full stipulation of facts and exhibits
deemed relevant to the case. The parties also agreed to include among the exhibits the depositions
of four individuals involved in the negotiations of the SEBAC agreement. Briefs were later filed by
the parties the last of which was received by the Board on June 6,1995. On the basis of the entire
record before us, we make the following findings of fact, which includes the parties’ stipulation, and
we issue the following decision and declaratory ruling.

FINDINGS OF FACT

1. The State of Connecticut is an employer within the meaning of the Act Concerning
Collective Bargaining for Connecticut State Employees.

2 . SEBAC, the State Employees Bargaining Agent Coalition, is a coalition of employee
organizations within the meaning of the Act.

3 . State and SEBAC are parties to a pension agreement with a term of July 1, 1988 to June 30,
1994.

4 . An arbitration award, approved by the General Assembly in September 1989, served as a
basis for the 1988-l 994 pension contract.

5. The pension agreement includes matters relating to the State Employee Health Insurance
Program.

6 . Sometime in 199 1, the legislature enacted legislation that made significant changes in the
State,Workers’  Compensation statutes. P.A. 91-339 which amended Section 3 l- 279 of the Corm.
Gen. Stat. provides in relevant part that “ . . . any employer, . . . may establish a plan, subject to
the approval of the chairman of the workers’ compensation commission under subsection (d) of this
section, for the provision of medical care which the employer provides for treatment of any injury
or illness under this chapter.” (Ex. 15).

7 . Pursuant to this statutory provision, each plan, in addition to whatever information
designated by the chairman of the Workers’ Compensation Commissioner, was required to provide
the following information:

(1) A listing of all persons who will provide services under the plan, along with
appropriate evidence that each person listed has met any licensing, certification or
registration requirements necessary for the person to legally provide the service in
this state; (2) a designation of the times, places and manners in which the services
will be provided; 3) a description of how the quality and quantity of medical care
will be managed; 4) for employers having fifty or more employees, the designation
of a labor-management safety committee to prevent accidents and injuries in the
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workplace; and 5) such other provisions as the employer and the employees may
agree to, subject to the approval of the chairman. Any employee covered by a plan
established under this subsection may obtain medical care and treatment from a
provider of medical services who is not listed in the plan if (A) the provider has met
any licensing, certification or registration requirements necessary to legally provide
the services in this state, (B) the employer is required to pay no more than the amount
required to be paid for the same or similar services under the plan and (C) the
employer is authorized to require the employee, upon reasonable notice and at a
reasonable time and place, to submit to an examination performed by a provider
listed in the plan. The refusal of an injured employee to submit himself to such
examination shall suspend his right to compensation, subject to the order of the
Commissioner.

8 . Thereafter, the Worker’s Compensation Commission promulgated regulations found in
Section 3 l-279-  10 et seq. of the Regulations of State Agencies detailing the specific requirements
of any plan submitted by an employer pursuant to Corm. Gen. Stat. $ 3 l-279. These regulations
became legally operative on January 5, 1993. (Ex. 5).

9 . In April, 199 1, the State and SEBAC reached tentative agreement on an agreement affecting
all unionized employees. The agreement was never signed or submitted to the General Assembly.

10. In December 199 1,  an agreement was reached and later signed.

11. Said agreement was approved by the General Assembly in February 1992.

12. That agreement provided in part that,

IV. WORKERS’  COMPENSATION

1. There shall be continued exploration of the application of the
managed care program and large case management principles to
workers’ compensation medical treatment providers.

2 . The State and SEBAC shall jointly pursue the establishment of a
preferred provided (sic) network for provision of medical treatment
to employees who are eligible for workers’ compensation, as
provided in Public Act 91-339.

13. In early 1992, the State solicited Requests for Proposal (RFPs) from consultants to assist in
the design of the managed care network program and the Request For Proposal that would be used
for the selection of the managed care vendor.

14. After interviews with the consultants who submitted proposals, the State selected the
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Boylston Group as consultants in April 1992.

15. In April and May 1992, the State had a series of meetings with the Boylston Group regarding
the design of the managed care plan and the development of the RPP  for the managed care network.
There were SEBAC and/or union representatives who attended some of the meetings.

16. On May 26, 1992, the State solicited RPPs  from companies interested in serving as the
managed care network administrator.

17. After a mandatory bidders’ conference on June 8, 1992, there were nine companies which
submitted proposals by the deadline of June 26, 1992, including several companies which already
had an established network of participating physicians.

18. During July 1992, the State held meetings and/or site visits with the various bidders. There
were SEBAC and/or union representatives who attended some of these meetings.

19. On August 7, 1992, the State selected the Caresys Company as the managed care plan
administrator.

20. There were meetings in October 1992, with the Caresys Company which were attended by
State and SEBAC representatives.

21. In November 1992, the Caresys representatives attended a meeting to explain the program
and process to delegates in the District 1199 health care bargaining units.

22. In 1993, the legislature enacted additional amendments to the workers’ compensation
statutes. Specifically, P. A. 93-228 provided that:

“Not later than July 1, 1993, the State shall commence negotiations with the State
Employees Bargaining Agent Coalition concerning the establishment and
administration of an alternative work assignment program designed to enable an
injured state employee who is eligible to receive workers’ compensation benefits
pursuant to the provisions of chapter 568 of the general statutes, as amended by this
act, and’whose attending physician certifies that the injured employee is unable to
perform his usual work but is able to perform other work, to be placed in a suitable
alternative work assignment within the agency for which the injured employee
performed services prior to the date of his injury or within any other state agency”.
(Ex. 16, Sec. 33).

23. On January 26, and 28, 1993, the Caresys Company held meetings with representatives of
the State and SEBAC.

24. On January 29, 1993, the State and the Caresys Partners signed an agreement for Caresys to
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serve as the managed care network plan administrator.

25. There were meetings on February 10 and February 24, 1993, between State and SEBAC
representatives. At the second meeting, the Unions presented a seven-page written proposal.

26. At the next meeting on April 7,1993, the State provided the unions with copies of documents
concerning the managed care network including a directory of network providers and a fee schedule.
The State also discussed a possible approach to alternative work assignments and provided the
Unions with a copy of possible draft legislation that had or would be discussed with legislators. On
April 29,1993,  the State provided the Union with the final plan document that had been submitted
to the Workers’ Compensation Commission.

27. On July 9, 1993, the State’s managed care network program was approved by the chair of
the Workers’ Compensation Commission.

28. The State’s plan would apply to any employee who suffers a compensable injury or illness
on or after September 1, 1993.

29. With regard to the provision of regular (non-workers’ compensation) health care, the State
and the Unions have negotiated a procedure by which a joint health care cost containment
committee, among other things, attempts to find savings in the cost of health care coverage. If
“savings” are found which satisfy the terms of the Pension Agreement, then there is a process by
which the savings can be spent. In the past, the “savings” have been spent, for example, to increase
the percentage level of the State’s contribution to the cost of retiree health care plan offered by Blue
Cross. The State and SEBAC reached an agreement in 1992, which eliminated the provisions for
the distribution of these savings.

30. The Act Concerning Collective Bargaining for State Employees in 5 5-278(f)(  1) provides as
follows:

(f)(l) Notwithstanding any other provision of this chapter, collective bargaining
negotiations concerning changes to the state employees retirement system to be
effective on and after July 1, 1988, and collective bargaining negotiations concerning
health and welfare benefits to be effective on and after July 1, 1994, shall be
conducted between the employer and a coalition committee which represents all state
employees who are members of any designated employee organization (2) The
provisions of subdivision (1) of this subsection shall not be construed to prevent the
employer and any designated employee organization from bargaining directly with
each other on matters related to the state employees retirement system and health and
welfare benefits whenever the parties jointly agree that such matters are unique to the
particular bargaining unit. (3) the provisions of subdivision (1) of this subsection
shall not be construed to prevent the employer and representatives of employee
organizations from dealing with any state-wide issue using the procedure established
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in said subdivision.

31. Pursuant to Public Act 91-339 the Workers’ Compensation Commission adopted regulations
which provided that medical care plans submitted “... shall include a labor management safety
committee for each such employer with representatives of labor at least equal in number to
representatives of management, unless such committee representation is inconsistent with a
collective bargaining agreement.”

32. PA. 93-228 in subsection 28(a) amended the 91 Public Act requirement by stating that:
“in order to promote health and safety in places of employment in this state, each
employer...shall  administer a safety and health committee in accordance with
regulations adopted pursuant to subsection (b) of this section.”

33. Subsection 28 2(b) of PA 93-228 provides that the regulations shall:

(1) prescribe the membership of safety and health committees to ensure
representation of employees and employers; (2) specify the frequency of
committee meetings; 3) require employers to make, file and. maintain
adequate written records of each committee meeting subject to inspection by
the chairman or his authorized designee; (4) require employers to compensate
employee representatives at their regular hourly wage while the employee
representatives are engaged in safety and health committee training or are
attending committee meetings; (5) prescribe the duties and functions of
safety and health committees, which shall include (A) establishing procedures
for workplace safety inspections by the committee, (B) establishing
procedures for investigating all safety incidents, accidents, illnesses and
deaths, (C) evaluating accident and illness prevention programs, (D)
establishing training programs for the identification and reduction of hazards
in the workplace which damage the reproductive systems of employees, and
(E) establishing training programs to assist committee members in
understanding and identifying the effects of employee substance abuse on
workplace accidents and safety; and (6) prescribe guidelines for the training
of safety and health committee members.

34. Pursuant to the provisions outlined in paragraph 33 supra, the Workers’ Compensation
Commission promulgated regulations effective May 22, 1995 concerning the establishment and
administration of Safety and Health committees at work sites.’

‘We take administrative notice of these provisions since at the time of the parties’ stipulation,
these regulations had not been issued.
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DISCUSSION

We first turn to the initial question raised by the petition which concerns whether the issue
of establishing a statewide preferred provider network for state employees who suffer work related
injuries is a mandatory subject of bargaining.

Board decisions on mandatory subjects of bargaining have closely followed NLRB rulings
and the pattern set by the Connecticut Supreme Court in West Hartford Education Association, Inc.
v. DeCourcy, 162 Conn 566 (1972). In DeCourcy, a case involving teachers, the Connecticut
Supreme Court imported much of the federal labor law on this topic into Connecticut public sector
labor relations. The court determined that the scope of negotiations should be relatively broad and
sufficiently flexible to accommodate the changing needs of the parties.

As DeCourcy recognizes there is an area of overlap between what have traditionally
been thought managerial functions and what concerns conditions of employment for
the employees. In drawing the line within that area between those items that must
be bargained over and those which the employer may act on without bargaining, a
balance must be struck. And in striking it, the tribunal should consider, we believe,
the directness and the depth of the item’s impingement on conditions of employment,
on the one hand, and, on the other hand, the extent of the employer’s need for
unilateral action without negotiation in order to serve or preserve an important policy
decision committed by law to the employer’s discretion.

Under the DeCourcy analysis, we find  that the issue as to whether the State should participate
in a preferred provider network for employees injured on the job is a mandatory subject of
bargaining. The entire subject affects benefits and/or working conditions for injured workers. In
view of the potential impingement on employee conditions of employment and in view of the fact
that the state has not made any argument that the initial decision to pursue this alternative was either
a managerial prerogative or mandated by law, we conclude that this subject is a mandatory subject
of bargaining.

We now turn to the question whether the union proposals that are the subject of this petition
are mandatory subjects of bargaining, given the specific dictates of P.A. 91-339 as later amended
by P.A. 93-228.*

* In its petition the union appears to allege that we should decide this question based not only on
the provisions of the worker’s compensation amendments but also upon a review of the parties’ 199 1
SEBAC agreement. The latter claim is an allegation that the contract has been breached, an issue that
properly belongs before an arbitration tribunal. In analyzing whether a particular subject of bargaining is
mandatory one this Board applies the balancing test formulated by the Connecticut Supreme Court in
West Hartford Association v. DeCourcy, supra and the fact that the parties may have agreed to a
particular provision in a contract does not convert a subject into a mandatory subject of bargaining. State
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The Union argues that all of the proposals referenced in its petition are mandatory subjects
of bargaining. Specifically, it claims that insurance in general is a form of compensation and as such
requires bargaining, citing cases from the United States Second and Seventh Circuit Courts of
Appeal. NLRB  v. General Motors Corp., 179 F.2d  221,25  LRRM 228 1,25 LRRM 228 1, (2d Cir.
1950),  Inland Steel Co. v. NLRB, 170 F.2d  247,22  LRRM 2506, (7th Cir. 1948); Jones Dairy
Farm v. NLRB,  909 F.2d 1021, 135 LRRM 2050, (7th Cir. 1990).

The State points to the very detailed statutory language and the specific regulations
promulgated in support of it and argues that given this extensive statutory and regulatory control
which is so pervasive throughout this enactment, it is clear that the legislature has directly and
indirectly precluded the area from mandatory bargaining.

We begin our analysis with the principle which holds that in some instances a subject that
would normally require bargaining may be removed from that realm by other statutory requirements
and therefore not subject to the DeCourcyYEast  Haven balancing test. In Connecticut State Council
ofAGRM LocaZs,  AFL-CIO, Decision No. 2225 (1983) we stated:

Aside from what the duty to bargain in labor relations statutes may otherwise
require, both this Labor Board, other labor boards and courts have recognized that
the borders of negotiability are sometimes affected or fixed by statutes other than the
labor relations statutes themselves and that these other statutes must be accorded their
intended force and effect. See e.g., Federal anti-trust law restrictions, United Mine
Workers v. Pennington, 381 U.S. 657, 59 LRRM 2369 (1965); payroll deductions
required by federal and state law, Town of East Haven, Decision No. 1337 (1975);
retirement provisions set by state law, Jacobs v. New Jersey Highway Authority, 54
N.J. 393 (1969); State v. State Supervisory Employees Association, 78 N.J. 54,98
LRRM 3267 (1978); Fairlawn  Education Association v. Board of Education, 102
LRRM 2207 (1979); See also, State of Connecticut Board of Trustees for- the
Connecticut State Colleges, Decision No. 2028 (1981),  affirmed in Connecticut
State College American Association of University Professors v. Connecticut State
Board of Labor Relations, Docket No. 0259967 (Superior Court, Hartford/New
Britain J.D. at Hartford, April 11, 1983) Doyle, J. (appeal pending).

In the present case, the legislature has formulated an extensive and detailed statutory and
regulatory scheme that clearly circumscribes any meaningful bargaining. For example, P.A. 9 l-339
states that any employer “ .  .  . may establish a plan, subject to the approval of the workers’
compensation commission . . . for provisions of medical care which the employer provides for
treatment of any injury or illness under this chapter”. The statute also provides that any proposed
plan must be submitted to the chairman of the workers compensation commission at least 120 days
prior to the proposed effective date and then every two years for reapproval. The chairman of the

of Connecticut, Decision No. 3 155 (1993),  City of Norwalk, Decision No. 3458 (1996).
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workers compensation commission has the authority to approve or disapprove any medical care plan
on the basis of standards established by the chairman in consultation with a medical advisory panel.
While granting the chairman of the commission the power to establish standards, the legislation itself
provides for a number of standards which each plan must include. These are:

(1) the ability of the plan to provide all medical and health care services that may be
required . . . in a manner that is timely, effective and convenient for the employees;
(2) the inclusion in the plan of all categories of medical services and of an adequate number
of providers of each line of medical services in accessible locations to ensure . . .
an adequate choice of providers; (3) . . . appropriate financial incentives to reduce
service costs and utilization without a reduction in the quality of services; (4) the
inclusion of fee screening, peer review, service utilization review and dispute
resolution procedures designed to prevent inappropriate or excessive treatment; and
(5) . . . a procedure by which information on medical and health care services and
utilization will be reported to the chairman in order for him to determine the
effectiveness of the plan.

While it may be argued that the above referenced provisions only establish a floor above
which the parties can negotiate, it should be noted that these statutory provisions are further
supplemented by comprehensive and exhaustive regulatory requirements which address in great
detail each one of the general proposals raised by the union in its petition. While these proposals

I will be addressed in greater detail below, it is sufficient for us to note here that we believe these
detailed requirements are evidence that the legislature did not intend that the subject matter as
raised by the union’s petition to be subject to our collective bargaining statutes.

The Union recognizes the principle that other statutes may remove a particular subject from
the realm of mandatory bargaining but argues that 0 31-279(C) does not require an employer to
establish a managed care plan. Since an employer is not required by law to establish a plan,
workers’ compensation remains a mandatory subject of bargaining. This distinction does not change
our minds. While it is true that there is no obligation for an employer to establish a managed care
plan, an employer who does decide to or who reaches an agreement with a union to do so, is bound
by the provisions of $32-279 and the very comprehensive regulations promulgated in support of this
section. These statutory and regulatory requirements clearly preempt collective negotiations.

The Union also argues that the reasoning of Jones Dairy, supra, which holds that pre-
emption is an unnecessary conclusion if the two statutes can peacefully coexist, controls the
disposition of this case. Specifically, it argues that the change in the workers’ compensation law
only sets up a minimal number of standards that any plan must contain and leaves the remaining
items open to include whatever the “employer and the employees may agree to”.

In Jones Dairy, supra, the NLRB held that the employer violated the LMRA by unilaterally
implementing a program to place disabled workers in light duty assignments. The Board reasoned
that this “work hardening” program was encompassed within the phrase “wages, hours, and other
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terms and conditions of employment” and was therefore a mandatory subject of bargaining. On
appeal, the employer argued that this program was pre-empted by state law. The court rejected this
contention, holding that the Wisconsin statute had been drafted to allow for the parties to agree to
provisions in a collective bargaining agreement. In other words, even if Jones had a right under
Wisconsin law to insist that its injured workers accept employment up to their capacities, such right
was negotiable and the employer was not required to exercise it.

We think that the facts in the Jones case are clearly distinguishable from the facts here. In
Jones Dairy, supru,  there did not exist a statutory and regulatory scheme that precluded meaningful
bargaining. In fact, there was no express statutory provision which dealt with this subject. The court
also concluded that the other pieces of evidence that the employer relied upon - (1) a letter to the
union president from the Administrator of the Worker’s Compensation Division explaining how the
benefits for partial disability are affected by earnings from part time work and (2) the worker’s
compensation handbook published by the Wisconsin Bar which indicated that an employee is
required to take light duty assignments - were inconclusive. The court found that both documents
failed to address light duty assignments in the context of a collective bargaining relationship. In
contrast, in the present case, the language of the statute and the regulations promulgated in support
of this act are express, specific, and extensive and clearly reveal that the legislature has effectively
removed this area from the realm of mandatory bargaining.

Our conclusion that these proposals are not mandatory subjects of bargaining is buttressed
by the well settled rule of statutory construction that an amendatory act does not change the law any
further than expressly declared or necessarily implied. Seaman v. Climate Control Corporation, 18 1
Corm.  592,603 (1980). In this regard, we note that Section 33 of P.A. 93-228 amended P.A. 91-339
and expressly requires the State to bargain with the State Employee Bargaining Agent Coalition
concerning “. . . the establishment and administration of alternative work assignment programs...”
for state employees. Thus, under this rule of statutory construction; the 93 public act is presumed
to change the prior enactment only in those areas which are expressly declared by the amendment.
Prior to this amendment, the State had the same obligation as any other employer to provide light
duty work under certain circumstances as provided by statute. See Conn. Gen. Stat.5 3 l-3 13. There
is no other expression in P.A. 93-228 which requires the State to bargain with a union or a coalition
of unions. Moreover, unlike the other proposals that the Union seeks to negotiate, the subject of
alternative work assignment programs does not require approval by the Chairman of the Workers’
Compensation Commission in order for it to be effective. We think these factors are significant. In
other words, the absence of an express requirement obligating the State to negotiate with the union
with regard to the statutory and regulatory provisions detailing the requirements of a preferred
provider network establishes the legislature’s intent. Under the rule of statutory construction
inclusion unius est exclusion alterius (the inclusion of one is the exclusion of another) the legislature,
had it wished to require collective bargaining with regard to all other aspects of the preferred
provider network, would have included some express language to that effect. Since the legislature
limited the State’s obligation to bargain only with regard to the establishment of light duty
assignments, we conclude that it intended the amendments which detail the requirements of a
preferred provider network for injured state workers, not to be subject to mandatory bargaining. See
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Crochiere v. Board of Education, 227 Conn. 333,360 (1993).

Finally, we note that this legislation grants broad powers to the chairman of the workers
compensation commission. This fact is additional evidence that the legislature did not intend that
the provisions of a managed care plan for employees receiving workers’ compensation to be
mandatory subjects of bargaining. The chairman establishes the standards of the plan and determines
whether a particular plan is in conformance with the statutory criteria. Moreover, any approved plan
must be reviewed and reapproved by the chairman every two years. Thus, even if we assume that
these amendments and the regulations do not expressly preempt the parties from bargaining, it is
clear that the State as an employer is under a legal compulsion to provide a plan that meets the
approval of the chairman of the workers’ compensation commission, and that such plan conforms
to the statute and the regulations which he administers. In other words, the State, if it wishes to
participate in a preferred provider network for injured employees, is under an independent legal duty
to submit a plan that meets the requirements of the workers’ compensation statutes. Any agreement
reached by the State and the Union can be negated by the actions of the chairman. A mandatory
subject of bargaining is a subject about which both parties have a duty to bargain in good faith and
a contract provision concerning a mandatory subject is enforceable. It makes little sense to require
parties to participate in the time consuming and onerous process of negotiating a contract, especially
if the parties pursue binding interest arbitration, and then have that agreement negated by an
independent body. Thus, we conclude that the proposals made by the Union, except Union proposal
E, are not mandatory subjects of bargaining. We review the proposals in detail below.

ProDosals  A and H

A. The issue of the number of physicians in each speciality or whether
a standard for determining the minimum number of physicians in each specialty is
a mandatory subject of bargaining between the parties.

H. The issue of the adequacy of the hospital network (i.e., The number
of hospitals to be in the plan) is a mandatory subject of bargaining between the
parties in this case.

The above referenced proposals are essentially concerned with the number of physicians and
hospitals in the plan. However, the regulations promulgated pursuant to P.A. 91-339 specifically
addresses these subjects. Specifically 5 3 1-279-10(a)(6)  requires each plan to list all contract
providers which shall include “(A) [a]t  least one state funded occupational health clinic, auxiliary
occupational health clinic or hospital that has a Board Eligible or Board Certified Occupational
Health Physician. It also requires at a minimum five individual providers in 24 different specialties
and also allows for other specialities if “determined by the plan to be necessary”.

With regard to the number of hospitals, the regulations do not designate a specific number.
The regulations, do however, in 5 3 l-279 -10(a)(5), set forth specific criteria regarding hospital
providers that must be met to be approved. This section provides in pertinent part that:
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(5) . . . The numbers and locations of such participating providers, including hospital
emergency rooms, shall be such that care may be provided immediately’ for
emergency cases, that an initial evaluation and either appropriate care or referral to
other plan providers may take place within twenty-four (24) hours for an injury or
disease not previously treated which is not an emergency case, and that other
necessary care will be provided as appropriate. With respect to hospital emergency
rooms and other providers of emergency care, the plan shall indicate its minimum
criteria for distance and/or travel time to such emergency care facilities from the
employer’s principal employment location.

We believe that the above referenced regulatory sections clearly remove these subjects from
bargaining. Put another way, since these regulations specify the number and type of medical
providers and also include specific criteria for hospital room emergency coverage and also minimum
criteria for distance and/or travel time for emergency care, the Union’s proposal has been preempted
by these sections.

ProDosals  B and C

B. The issue of criteria necessary for a physician to be eligible for plan
participation, (criteria such as proper licensing; acquiescence to a fee schedule) is a
mandatory subject of bargaining between these parties?

C. The issue of setting the fee schedule for the providers is a mandatory
subject of bargaining between these parties?

Both subject areas are dealt with in great detail both in the statute and the regulations. P.A.
3 l-339 amended 0 3 1-279(c)(l) to require that any plan must include “a listing of all persons who
will provide services under the plan, along with appropriate evidence that each person listed has met
any licensing, certification ar registration requirement necessary for the person to legally provide
the service in this state”. Thus, service providers must clearly be licensed. In addition, the
regulations in 6 3 l-279- 1 O(a)(7) require that each plan contain “a description of the selection criteria
and removal procedures for providers of medical and health care services under the medical care
plan,” and that the plan shall not be required “to accept all providers who apply for participation and
meet the selection criteria”. Therefore, the fact that a service provider is licensed and wishes to
participate in the plan may not be enough to guarantee participation.

With regard to the setting of fee schedules, P.A. 91-339 amended 3 1-279(d) to provide for
“ (3) . . . appropriate financial incentives to reduce service costs and utilization without reduction
in the quality of service; (4) the inclusion in the plan of fee screening, peer review, service utilization
review and dispute resolution procedures designed to prevent inappropriate or excessive treatment;
and (5) the inclusion in the plan of a procedure by which information on medical and health care
service costs and utilization will be reported to the chairman in order for him to determine the
effectiveness of the plan.” The regulations provide that any plan “ . . . include a description of the
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financial arrangements with the providers of health care and medical services, including any fee
schedule(s) or formula(s) used to determine the fees of such providers.” These statutory and
regulatory provisions are so specific that they clearly preempt bargaining on the subject.

Proposals F and G

F. The issue of the nature of or amount of out-of-network financial
penalties to employees or financial penalties to employees for going to an out-of-plan
provider is a mandatory subject of bargaining between these parties?

G. The issue of establishing a dispute resolution body consisting of labor
and management and an arbitration\facilitator to decide unresolved issues concerning
items as whether an out-of- pocket penalty should apply in an individual case or such
as whether the medical care authorized is sufficient in a particular case is a
mandatory subject of bargaining between the parties in this case?

The legislature in enacting P.A. 91-399 expressly dealt with these two issues. Initially $3 l-
279 was amended by the public act in subsection (c)(5) to allow employees to seek out of network
providers so long as “(A) the provider has met any licensing, certification or registration
requirements necessary to legally provide the services in this state, (B) the employer is required to
pay no more than the amount required to be paid for the same or similar services under the plan and
(C) the employer is authorized to require the employee, upon reasonable notice and at a reasonable
time and place, to submit to an examination performed by a provider listed in the plan. The refusal
of an injured employee to submit himself to such examination shall suspend his right to
compensation, subject to the order of the commissioner.” The regulations further provided that
employees could receive care from providers other than plan providers if they were on “the
approved list of practicing physicians, surgeons, podiatrists and dentists established by regulation.”
Reg. Section 3 l-279-lO(a)(12).  Thus, an employee could ,obtain services from an out of plan
provider so long as the provider was on a list established by the Worker’s Compensation
Commission. Subsequently, the legislature passed P.A. 93-228 which suspended any employee’s
right to compensation if that employee was obtaining services from a provider who was not a
member of the insurer’s plan. Corm.  Gen. Stat. $ 3 1-279(c)(4). For state employees, however, the
legislature enacted a separate provision requiring the Commissioner of Administrative Services to
adopt regulations to establish payment rates for nonparticipating physicians. Conn. Gen. Stat. $ 3 l-
284(b). The act also grants the Commissioner of Administrative Services the authority to exclude
from participation in the state workers’ compensation managed care program “any medical provider
found through a systematic program or utilization review, to exceed generally accepted standards
of the scope, duration or intensity of services rendered to patients with similar diagnostic
characteristics”. Conn. Gen. Stat. 9 3 1-284(b).

From the above, the legislature, by these public enactments, has clearly removed the subject
matter from collective bargaining. State employees will have the choice to seek and use outside
providers but the rates for these services will be established by regulation. Therefore, if an employee
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chooses to use an outside provider, that employee must pay the difference between the allowed
regulatory rate and the rate of the non participating provider. As for establishing a dispute resolution
body to decide the question whether an out of pocket penalty should apply, there clearly is no need
for such a body. The statute grants to the commissioner of administrative services the power to
establish rates for employees who seek out of network providers. If the rates are set, it is self -
evident that any employee who desires to go outside the network must pay the difference between
the regulatory rate and the fee charged by the non participating provider. Therefore, this subject is
not a mandatory subject of bargaining.

Regarding the question whether the medical care authorized is sufficient in a particular
case, the regulations provide that the plan must have a procedure by which an employee may
question or dispute the level of benefits paid under the plan. 9 3 l-279- 1 O(a)(S)(c). Moreover, “each
medical care plan shall include provision for both a service utilization review providing a method
to evaluate the necessity and appropriateness of medical and health care services recommended by
a provider . . . ” and allows for such a review to be initiated by an employee. $ 3 l-279-  1 O(e)( 1).
Furthermore, the regulations provide that each plan must contain an appeal procedure which includes
an opportunity for a hearing, a written decision by the chief executive officer of the plan and a final
appeal to the Chairman of the Workers’ Compensation Commission. There is no provision in the
regulations which would allow a collective bargaining representative to negotiate different
procedures. Absent such language, it is clear that this proposal is not a mandatory subject of
bargaining.

Pror>osal  D

D. The issue of designating (1) Labor management safety committees
and/or (2) establishing the jurisdiction of these committees is a mandatory subject of
bargaining between these parties?

There is no dispute that the Act in 5 5-278(f)(l) qr e uires coalition bargaining regarding
changes to the State employees retirement system as well as for health and welfare benefits. In the
present case, however, the State argues that there is no obligation for the State to bargain about the
establishment, of a separate labor management committee for health and safety issues pursuant to the
workers’ compensation statute or to create a committee with a coalition of unions. It further argues
that since the statute requires the Chairman of the Workers’ Compensation Commission in
consultation with the Labor Commissioner to adopt regulations for establishing criteria for
evaluating such programs, it is difficult to envision any subject relating to the issue that would not
be specified by the law or regulation. We agree with the State’s position.

With regard to the subject whether an employer must negotiate regarding the establishment
of Labor management safety committees, P.A. 93-228 makes clear that an employer is obligated to
establish a safety and health committee “ . . . in order to promote health and safety in places of
employment in this state . . . “. Clearly then, the Union cannot bargain about the establishment of
such a committee simply because the employer is required by law to establish one.
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As for the jurisdiction of these committees P.A. 91-339 originally provided that “ .  .  .
medical care plans submitted . . . shall include a labor-management safety committee for each such
employer with representatives of labor at least equal in number to representatives of management
unless such committee representation is inconsistent with a collective bargaining agreement”.

P. A. 93-228 further amended the 91 Public Act and specifically provided that “ in order to
promote health and safety in places of employment in this state, each employer . ..shall  administer
a safety and health committee in accordance with regulations adopted pursuant to subsection (b) of
this section.” (Ex. 16 page 669). The Public Act also requires the Chairman of the Workers’
Compensation Commission, in consultation with the Labor Commissioner to adopt regulations to
carry out the provisions of this section. The Public Act specifies that the regulations will. . . (1)
prescribe the membership of safety and health committees to ensure representation of employees and
employers; (2) specify the frequency of committee meetings; (3) require employers to make, file and
maintain adequate written records of each committee meeting...; (4) require employers to
compensate employee representatives at their regular hourly wage . ..while attending committee
meetings; (5) prescribe the duties and functions of safety and health committees... (Exh 16 set  28).3

From the above, it is clear to us that the legislature conclusively dealt with the jurisdiction
of these committees by P.A. 93 228 and its attendant regulations. We cannot foresee any
jurisdictional issue that has not been addressed by these regulations. Therefore we conclude that
these matters are not subject to mandatory bargaining.

ProDosal  E.

E. The issue of light duty programs at the workplace or so-called
alternative work assignments for injured workers who can return to limited, but not
full, duty is a mandatory subject of bargaining?

The State does not dispute the fact that P.A. 93-228 makes this provision a mandatory subject
of bargaining but contends that there was no obligation to bargain over this subject prior to this
enactment simply because at the time light duty assignments were a statutory benefit as provided by
Corm.  Gen. Stat. 3 3 l-3 13 and thus not amenable to collective bargaining. It also contends that the
Labor Board cannot issue a declaratory ruling about a subject that is not in dispute and thus there is

no basis for the Board to examine any claimed scope of bargaining duty prior to the situation
existing at the time of the petition. 4 We agree with this latter argument.

3 These regulations were issued effective May 22, 1995 after the parties signed a
stipulation of facts but before briefs were filed. These regulations which are found in Regs. of
Corm. Agencies 8 3 l -4Ov-  1 through 3 1-4Ov-11  specify in great detail an employer’s obligations
under the Act.

4Tlie  union has not raised any argument about the specific time period of this proposal.
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Our regulations in 0 5-272-39 specifically provide that “[wlhenever  there is a substantial and
immediate threat to rights protected by the Act... a person or organization may request a declaratory
ruling by the Board”. Clearly, there is no threat in the present case since the State has admitted that
it has an obligation to bargain and there was no evidence presented that it has refused to do so. In
addition, the Board, pursuant to 0 4-176 Corm. Gen. Stat. is not required to issue a declaratory ruling
with regard to every petition filed. See Connecticut Independent Labor Unions, Decision No. 3247
(1994).

We conclude, therefore, that the issue of alternative work assignments for injured workers
is a mandatory subject of bargaining and was such at the time of the filing of the petition. We do
not address the question whether this subject was a mandatory subject at a time prior to the filing
of the petition.

DECLARATORY RULING

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
DECLARED that:

1 The issue of establishing a statewide preferred provider network for the state employees who
suffer work related injuries is a mandatory subject of bargaining.

2 . Union proposals A, B, C, D, F, G, and H are not mandatory subjects of bargaining.

3 . Union proposal E is a mandatory subject of bargaining.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member

s/Thomas G. Gutteridge
Thomas G. Gutteridge
Board Member
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CERTIFICATiON

I hereby certify that a copy of the foregoing was mailed postage prepaid this 29th day of
October, 1997 to the following:

Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 106

Attorney Robert J. Krzys
10 10 Wethersfield Avenue
Suite 205
Hartford, Connecticut 06 114

Linda Yelmini, Labor Relations Assistant Director
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06 106

Katherine C. Foley, Acting Agent
CONNECTICUT STATE BOARD OF LABOR RELATIONS

1 8


