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DECISION AND DISMISSAL OF COMPLAINT

On November 8, 1994, Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the Norwalk Board of Education (the School Board) had engaged in practices prohibited by 3 7-
740 of the Municipal Employee Relations Act (the Act). Specifically, the Union alleged the
School Board has, since November 1, 1994, effectively eliminated one step of the grievance
procedure by assigning Mark Gorian, Director of Facilities, to be the School Board’s
representative at both step one and step two of the grievance procedure. The Union avers that
this unilateral change in the grievance procedure alters the collective bargaining agreement and
was not negotiated with the Union.

After the preliminary administrative steps had been taken, the matter came before the
Labor Board for hearing on January 29, 1997. Both parties appeared, were represented and
allowed to present evidence, examine and cross-examine witnesses and make argument. At the
hearing, the School Board made a motion for fees and costs associated with the defense of the
complaint on the grounds that the Union’s allegations were frivolous. Both parties filed briefs,
which were received by the Labor Board on May 2, 1997. Based on the whole record before us,
we make the following findings of fact and conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

1. The School Board is an employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of custodial and maintenance employees employed by the School
Board.

3 . The School Board and the Union are parties to a collective bargaining agreement
covering the period from July 1, 1992 to June 30, 1997. (Ex 1)

4 . Article IX - Grievance Procedure of the existing collective bargaining agreement sets
forth a five step grievance procedure. Steps One and Two of the grievance procedure state as
follows:

The employee, with or without the Union steward, shall take up theStep 1:
grievance or dispute with the Custodial or Maintenance Supervisor within ten (10)
days of the grievance or the employee’s knowledge of its occurrence. The
Supervisor shall attempt to adjust the matter and shall respond to the employee
within three (3) working days.

2 :Step If the grievance has not been settled, it shall be presented in writing by
the employee or local Union official to the Superintendent of Schools’ designee
within three (3) working days of the supervisor’s response. The designee shall
respond in writing to the employee or Union president within three (3) working
days.

5. By memo dated May 18, 1993, Union President, John Mosby, requested that _,.
Superintendent of Schools, Ralph Sloan remove Mark Gorian, Manager of Facilities, and
Michael Muro, Assistant Superintendent, from the grievance procedure. (Ex. 5)

6 . By letter dated June 2, 1993, Sloan responded to Mosby, in relevant part, as follows:

“I cannot approve your request to remove Mr. Gorian and Dr. Mm-o  from the
grievance procedure. They are the administrators directly responsible for
maintenance and custodial issues and must be involved in solving all related
problems. The administration of the Norwalk Public Schools intends to follow
the grievance procedure exactly as it appears in the contract.

Regarding step 1, the Custodial or Maintenance Supervisor have the responsibility
for hearing the grievance. Mr. Reaves will handle custodial grievances and Mr.
Klepacky will handle maintenance grievances. Given Mr. Klepacky’s long term
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absence, maintenance grievances should go directly to Mr. Gorian.

Regarding step 2, the contract calls for the “Superintendent of Schools designees”
to hear the grievance. My designee at step 2 is Mr. Mark Gorian.”

7. At sometime subsequent to June, 1993, Mr. Reaves, Custodial Supervisor, left the Board
of Education’s employ, and was not replaced.

8. Mr. Klepacky, Maintenance Supervisor, returned to work at sometime after June, 1993.

9. Mr. Gorian, the immediate supervisor of the custodial and maintenance supervisors, has
remained management’s representative at Step one and Step two, at all times material.

CONCLUSIONS OF LAW

1 . An employer violates the Act when it makes a unilateral charge in the grievance
procedure, a mandatory subject of bargaining.

2. The Employer did not unilaterally change the grievance procedure by designating the
Manager of Facilities, as its representative at Step one and Step two of the contractual grievance
procedure.

DISCUSSION

The basis of the Union’s argument herein is that by having the same individual as
management representative at Steps one and two, the grievance procedure is inso facto reduced
by one step. However, no evidence was presented that all the steps of the grievance procedure
have not been utilized and, that being the case, we fail to see how the designation of Mr. Gorian
as Step one representative has modified the grievance procedure.’

The Union further argues that Step one of the grievance procedure mandates that the
Custodial or Maintenance Supervisor represent the School Board and that by designating the
Facilities Manager as its Step one representative, the School Board has made an illegal unilateral
change.

If taken to its logical conclusion, this argument would require the School Board to hire a
new custodial supervisor to replace Mr. Reaves. In no circumstance will this Board find
violative the Employer’s failure to replace a non-unit supervisor, nor will we dictate what an
employer’s supervisory and management structure will be.

‘The Union does not object to Mr. Gorian’s representation as Step two designee.
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Section 7-470(c)  of the Act defines collective bargaining as a mutual obligation of the
municipal employer or his designated representative and the representative of the employees to
meet and confer. This right of employees and the corresponding right of employers to choose
whomever they wish to represent them is fundamental to the statutory scheme. In general, either
side can choose as it sees fit and neither can control the other’s selection. General Electric Co.
v. NLRB, 4 12 F2nd 5 12 (2nd Cir) 7 1 LRRM 24 18,242 1(1969) . As the court said in General
Electric, supra, the true test is the presence of an “ulterior motive”. We find no evidence that the
School Board, through its representative Mark Gorian, did not intend to negotiate with the Union
in good faith, “with a common willingness among the parties to discuss freely and fully their
respective claims and demands, and when they [were] opposed, justify them on reason.” NLRB
v. Kentucky Utilities 182 F2d  810 (6th Cir) 26 LRRM 2287 (1950). Similarly, there is no
evidence that grievance filing and processing has been inhibited.

In summary, we do not take lightly the Union’s concern that one step of the grievance
procedure might be negatively impacted by virtue of the same individual serving as the
management representative on Steps one and two. However, in the absence of any evidence that
the Employer has taken this action in bad faith or with an intent to avoid the requirements of the
grievance procedure, we will not dictate to the Employer its choice of bargaining representative.
We, therefore, dismiss the complaint.

Based on the above, we deny the Employer’s request for fees and costs.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS ‘.

s/John H. Sauter
John H. Sauter
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member

s/Thomas G. Gutteridrre
Thomas G. Gutteridge
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 23rd day of
September, 1997 to the following:

Attorney Nathaniel Brown
Sullivan, Schoen, Campane & Connon
646 Prospect Avenue
Hartford, Connecticut 06 105

Attorney Jason Cohen
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Ralph E. Sloan, Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06582

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Paul Wallace, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

John Mosby, President, Local 1042
15 Adamson Avenue
South Norwalk, Connecticut 06854

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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LO.CAL  1042, AFSCME,
COUNCIL 4, AFL-CIO ,'

SUPERIOR COURT

V. : JUDICIAL DISTRICT OF
HARTFORD AT HARTFORD

NORWALK BOARD OF EDUCATION
and CONNECTICUT STATE
BOARD OF LABOR RELATIONS : NOVEMBER 23, 1998

MEMORANDUM OF DECISION

The plaintiff Local 1042, Council 4, AFSCME, AFL-CIO is

an employee organization (Union) under the Municipal

Employees Relations Act (MERA, § 7-467, et seq.); which

represents custodial and maintenance employees of the

Norwalk Board of Education (Norwalk), for purposes of 0

collective bargaining.

On November 8, 1994 the Union complained to the

Connecticut State Board of Labor Relations (CSBLR) that

Norwalk engaged in practices prohibited by § 7-470 of MERA

by assigning the Director of Facilities to be the management

representative at steps one and two of the grievance

procedure. The Union asserted that the assignment

unilaterally changed the grievance procedure and was not

negotiated. ,t



The complaint was heard by the CSBLR on January 29,‘.

1997. The Union and Norwalk appeared through counsel,

presented evidence and argument. Briefs were submitted by

both parties by May 2, 1997. The,CSBLR  decided the case ,and

dismissed the Union's complaint on September 23, 1997.

The Union on November 5, 1997 filed this appeal

pursuant to the Uniform Administrative Procedure Act (UAPA)

?i d-166, et seq., § 4-183. The record was filed on

January 20, 1998. Briefs were filed by the Union on

Yarch 27, 1998, Norwalk on April 23, 1998 and the CSBLR on

Yay 18, 1998. The-parties were heard in oral argument on

November 18, 1998. The Union raises the issue on appeal
.

that the CSBLR abused its discretion in finding that the

grievance procedure had not been unilaterally changed. The

court finds the issue for the defendants.

The facts as found by the CSBLR are supported by

substantial evidence in the record.

4. Article IX - Grievance Procedure of the
existing collective bargaining agreement sets
forth a five step grievance procedure. Steps One
and Two of the grievance procedure state as
follows:

Stew 1: The employee, with or without the
Union steward, shall take up the grievance or:'
#dispute  with the Custodial or Maintenance
Supervisor within ten (10) days of the i
grievance or the employee's knowledge of its
occurrence. The Supervisor shall attempt to
adjust the matter and shall respond to the
employee within three (3) working days.

Stew 2: If the grievance has not been
settled, it shall be presented in writing by
the employee or local Union official to the
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Superintendent of Schools' designee within
three (3) working days of the supervisorls

f--t, response. The designee shall respond in
writing to the employee. or union'president
within three (3) working days.

5. By memo dated May 18, 1993, Union President,
John Mosby, requested that Superintendent of
Schools, Ralph Sloan remove Mark Gorian, Manager
of Facilities, and Michael Muro, Assistant
Superintendent, from the grievance procedure.
(Ex. 5)

6. By letter dated June 2; 1993, Sloan responded
to Mosby, in relevant part, as follows:

I11 cannot approve your request to remove Mr.
Gorian and Dr. Muro from the grievance
procedure. They are the administrators
directly responsible for maintenance and
custodia1 issues and must be involved in
solving all related problems. The
administration of the Norwalk Public Schools
intends to follow the grievance procedure a
exactly as it appears in the contract.

Regarding step 1, the Custodial or
Maintenance Supervisor have the
responsibility for hearing the grievance.
Mr. Reaves will handle custodial grievances
and Mr. Klepacky will handle maintenance
grievances. Given Mr. Klepacky's  long term
absence, maintenance grievances should go
directly to Mr. Gorian.

Regarding step 2, the contract calls for the
IfSuperintendent  of Schools designees" to hear
the grievance. My designee at step 2 is Mr.
Mark Gorian."

7. At sometime subsequent to June, 1993, Mr.
Reaves, Custodial Supervisor, left the Board of “ '
Education's employ, and was not replaced. i
8. Mr. Klepacky, Maintenance Supervisor,
returned to work at sometime after June, 1993.

9-Q Mr. Gorian, the immediate supervisor of the
custodial and maintenance supervisors, has
remained management's representative at Step one
and Step two, at all times material.
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l'Judicial review of an administrative agency decision

requires a court to determine whether there is substantial

evidence in the administrative record to support the

agency's findings of basic fact and whether the conclusions

drawn from those facts are reasonable.... Neither this

court nor the trial court may retry the case or substitute

its own judgment for that of the administrative agency on

the weight of the evidence or questions of fact."

(Citations and internal quotation marks.) Dolgner v.

Alander, 237 Conn. 272, 280 (1996).

"The  substantkal evidence rule governs judicial review

of administrative fact-finding under the UAPA. General
.

Statutes 5 4-183(j) (5) and (6). An administrative finding

is supported by substantial evidence if the record affords a

substantial basis of fact from which the fact in issue can

be reasonably inferred. The substantial evidence rule

imposes an important limitation on the power of the-courts

to overturn a decision of an administrative agency . . . and

to provide a more restrictive standard of review than

standards embodying review of weight of the evidence or

clearly erroneous action." (Citations and internal
,,.."

quotation marks omitted; footnote omitted.) Dolsner v.
-e

Alander, 237 Conn. 281. Substantial evidence "is something

less tha

1

the weight of the evidence, and the possibility of
-*

drawing wo inconsistent conclusions from the evidence does

not prevent an administrative agency's finding from being
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.

,’

supported by substantial evidence.l' (Citations and internal

quotation marks omitted.) Id.

The Union at the hearing before the CSBLR and before

this.court failed to identify any specific prejudice to the

Union by Mr. Gorian's  acting for management at steps one and

two. The custodians no longer had a Custodial Supervisor

and the Maintenance Supervisor had health issues.which  had

nade him unavailable.

The Union offers no authority for its claim that any

unilateral deviation from the collective bargaining

agreement, however-insubstantial its impact, will constitute

a prohibited practice.

The decision is affirmed and the dismissed.

, J.
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