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DECISION AND DISMISSAL OF COMPLAINT

On March 13, 1995, Local 53 1, SEIU, AFL-CIO (The Union) filed a complaint with the
Connecticut State Board of Labor Relations (the Labor Board) alleging that the New Haven
Parking Authority (Parking Authority) engaged in practices prohibited by Sections 7-470(  1) and
(4) of the Municipal Employee Relations Act (the Act). Specifically, the Union alleged that the
Employer unilaterally implemented a change in work schedules during mid term negotiations
without bargaining.

After the requisite preliminary steps had been taken, the parties appeared before the
Labor Board for a hearing on October 2, November 14 and 15, 1995. At the hearing the parties
were represented and were given full opportunity to present evidence, examine and cross
examine witnesses and make argument. Both parties filed briefs, the last of which was received
on January 12, 1996. Based upon the entire record before us, we make the following findings of
fact, conclusions of law and dismissal of the complaint.

FINDINGS OF FACT

1. The Parking Authority is an employer subject to the Act.



2 . The Union is an employee organization within the meaning of the Act and at all times
relevant has been the exclusive bargaining representative for a “blue collar” unit of full and part
time employees employed by the Parking Authority with exclusions not here relevant.

3 The Union and the Parking Authority were parties to a collective bargaining agreement
with effective dates of July 1, 1991 to June 30, 1997. (Ex. 7)

4 . Before 1991, employees maintained their jobs based upon their bid shifts and the
locations at which those shifts existed. After the 1991 agreement, employees maintained their
jobs based on hours instead of location. For example, the Authority was now permitted to
transfer an employee from a particular shift at a particular garage to another shift at another
garage, as long as the shift at the new location fell within the parameters established in Article 15
of the contract. (Ex. 1).

5. Job assignments are called bids and employees normally change bids only when a job
assignment becomes vacant. A bid includes the job title, the hours of work and the hourly wage.
However, there have been two occasions when the entire group of bargaining unit positions were
reassigned in a process which involved employees indicating their preferences of certain slots.
These “en masse bids” occurred at the conclusion of the 1987 contract negotiations (Ex. 6) and
at the end of the 1991-1992 negotiations. (Ex. 4,5).  The 1988 rebidding was negotiated as part
of a memorandum of understanding attached to the 1987-1991 contract. (Ex. 7). The 1991
rebidding was authorized by an appendix to the 1991 contract. (Ex. 1)

6 . Sometime in July of 1994, the Authority restructured security shifts and placed these
shifts out to bid as new positions. The authority, at the Union’s recommendation, limited the
bidding to those employees impacted or affected by the change, i.e., security personnel. No
grievances were filed as a result of this restructuring.

7 . In November of the same year, the Authority restructured certain Cashier positions.
These positions, originally scheduled for five days, were changed to six day positions to reduce
overtime costs. The Authority limited the bid on these positions to those employees who had
been impacted by the restructuring, on the bases of seniority. The Union did not grieve the
process.

8. This restructuring process also occurred for part time cashier positions. Again only part
time cashiers were allowed to bid on the restructured positions.

9 . After the most senior part-time cashiers bid on the available positions, the only positions
remaining were a 11.3 hour position and a 7.5 position, The remaining part-time cashiers did not
want these positions because the hours were too low. They insisted they had the right to bump
less senior members outside their job classifications, i.e., security or maintenance. After
discussing this issue with the Union, the Authority believed that the Union’s position was that
these employees were not permitted to bump in the manner that they had proposed.
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10. Because of this situation, the new Acting Director of the Authority, William Kilpatrick,
realized that there were a number of inconsistencies on how the bid process had been handled
and that although the contract referred to shifts there was nothing in the organization that
resembled a shift. In addition, the Authority was planning to eliminate several positions and
close one of its garages. Because of these factors, the Authority restructured its positions and
rebid its shifts.

11. On January 3 1,  1995, the Authority sent the Union the following letter explaining its
intention to bid all positions in the bargaining unit.

Dear Kevin:

As a result of the pending closing of one of our garage facilities and the
overall assessments of our operating needs, the Parking Authority will distribute
notification of the elimination of at lease five full time equivalent positions on
February 1,1995.

Because of the elimination of these positions and the rescheduling of other shifts,
and in fairness to all concerned, we intend to bid all positions in the Cashiers,
Security and Maintenance bargaining unit in accordance with Section 22.5 of the
bargaining agreement.

By restructuring the positions in this manner, we anticipate improving the
quality of our service as well as reducing our operating costs without a major
reduction in our work force.

If you have any question, please contact me.

12. On February 1,  1995, the parties met to discuss the restructuring and bidding of all
positions at the Parking Authority. The Union agreed to this mass bidding and expressed the
desire that the Authority fill the restructured positions with as many 40 hour (full time) and 20
hour (part time) positions as possible.

13. On February 2, 1995, the Authority wrote the following letter to the Union memorializing
the agreement regarding the restructuring and bid of all of the positions by Section 22.5 of the
Agreement.

Dear Kevin:

This letter is a follow up to my letter of January 3 1,  1995 and our
discussion yesterday. As my letter indicated and we discussed yesterday, the
Parking Authority is restructuring all positions in the Cashiers, Security and
Maintenance Bargaining Unit. We will bid all of these positions in accordance
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with Section 22.5 of the agreement on February 3, 1995.

As I explained to you, we think this is the fairest and most efficient way to
bid the jobs. I would like to thank you and the stewards for your help and support
in facilitating the process.

As you requested I am forwarding you copies of the bids which will be
distributed on February 3, 1995. If you have any questions or need further
clarification please let me know.

14. On February 3, 1995, the Authority sent the following letter to its employees with
attached bid sheets.

Dear fellow employees:

As a result of an overall assessment of the Parking Authority’s operating
needs, we have restructured positions in the Cashiers, Security, and Maintenance
Employees’ Bargaining Unit. As a result of this restructuring, all positions in the
Unit will be bid in accordance with Section of 22.5 of the Bargaining Agreement,
with the most senior employee with the necessary qualifications filling each
position. We believe this is the fairest and most efficient way of filling the new
positions.

By restructuring the positions in this manner, we anticipate improving the
quality of our service and operation as well as reducing our operating cost. This
all will be accomplished without a major reduction in our work force.

Enclosed, you will find bid sheets listing all positions which are available
as a result of the restructuring. They will also be available in our administrative
office here at Union Station. You should indicate your preference in numerical
order, and sign and return the file sheet to Bonnie J. Lytle, Director of
Administration, by 5:00 p.m. on Wednesday, February 8,1995.

To facilitate this process and assure your selection, please indicate your
preference in numerical order for as many positions as possible. If you have any
questions, please contact Bonnie Lytle.

I thank you for your cooperation on this matter and look forward to
working together to improve our operation here at the Authority.

15. On February 5, 1995 in a letter, the Union objected to the bidding procedure which were
currently filled. This letter provides in pertinent part:
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Second, if you are using your rights under section 22.5 of the CBA to rebid the jobs you
are also in violation of the contract. The section reads:

Vacancies. When a vacancy occurs on any shift or work classification, notice of
such vacancy shall be posted to all employees...

The following bids are the only “new” bids:

Bids 10
11
15-34
36
39-50
56
64

Bids not listed here are not currently vacant and thus should not be rebid. It
would be in direct violation of the CBA to bid the jobs not specifically
enumerated above. I have also been informed that your predecessor, Raleigh
D’Adamo  specifically agreed with the Union that after the last contract
negotiations the jobs would be bid out and would not be bid out again during the
life of this CBA.

Because of the potential high liability to the NHPA if the procedure continues as
you have indicated, I suggest that you redo the bid procedure with the changes we
suggest here, specifically state which garage or service is being decreased or
eliminated, and only rebid the jobs that are true vacancies.

16. The parties continued to discuss the issue of mass bidding throughout February and
March. On March 2, 1995, the Union presented the Authority with alternative contract language
to modify the existing bumping and bidding procedures. (Ex. 11). This proposal did not result in
an agreement and on March 12, 1995 the Authority implemented a revised schedule based upon
the mass bidding procedures initiated on February 3, 1995. (Ex. 21)

17. Article 15 .O of the contract reads in pertinent part:

15 .O Hours. It is mutually agreed that the work week normally shall consist of
either five S-hour shifts, Monday - Friday; five 9.6-hour shifts, Monday - Friday;
or six 8-hour shifts, Monday - Saturday. In addition, maintenance employees may
be assigned a work week of four (4) lo-hour shifts and one 8-hour shift, Monday -
Friday. Other shifts may be implemented during the term of this agreement by
mutual agreement between the Employer and the Union. The Employees listed on
Exhibit A, attached hereto, are guaranteed a 48-hour work week until they
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voluntarily assume a 40-hour per week position or successfully bid for a security
position. Employees shall receive a one-half (%)  hour lunch period each day.
The Employer shall have no liability or obligation to pay wages for the lunch
period, except that employees working the third shift shall receive a thirty (30)
minute paid lunch period within the shift.

Notwithstanding the terms of 15.0 above, the Employer shall have the right to
post positions for a work week of any five consecutive days, which may include
Saturdays and/or Sundays. The number of these positions within the bargaining
unit shall not exceed 10% of the total employees within the unit, including
Cashiers, Maintenance, and Security employees, with a maximum number of ten
(10) total positions. The Employer shall have the right to assign employees hired
on or after July 1, 1992, to these positions. Employees hired before July 1, 1992,
may voluntarily bid for such positions.

The Employer can transfer Cashiers within blocks of starting times as follows:

6:00 a.m. - 8:00 a.m.
7:30 a.m. - 9:30 a.m.

lo:30  a.m. -12:30  a.m.
3:00 p.m. - 5:00 p.m.

1l:OO p.m. - 1:00 a.m.

The employer can transfer Maintenance and Security employees within a one-
hour leeway of bid starting times. In addition, the Employer has the right to
change regular Maintenance shifts between midnight and 6:00 a.m. as necessary.

18. Article 22.5 of the contract provides in pertinent part:

Vacancies. When a vacancy occurs on any shift or work classification, notice of
such vacancy shall be posted to all employees. Copies of the posted notice shall
be sent to the Union office. Employees may bid for such vacancy within three (3)
days. The most senior employee with the necessary qualifications shall fill the
vacancy. If no employee bids for this vacancy, the Employer may hire a new
employee; however, the least senior employee may be required to fill such
vacancy. Once management determines to fill a vacant position, said position
shall be posted according to procedures in this Section. After the position is bid,
assignment shall be made no later than forty-five (45) days from the date of
posting. It is understood and agreed that employees hired prior to July 1, 1992,
shall not be eligible to bid into a Category B facility for the first three years of
operation. At the end of three years, all positions in Category B facilities shall be
bid. Category B facilities are defined as those new parking garages, lots, or other
facilities which the Authority acquires or begins to operate or begins to reoperate

6



after July 1, 1992.

CONCLUSIONS OF LAW

1. An employer’s unilateral change in a term or condition of employment involving a
mandatory subject of bargaining will constitute a refusal to bargain and a prohibited practice
unless the employer proves an adequate defense.

- -

2. The unilateral decision to eliminate positions for budgetary or other legitimate business
reasons does not constitute a violation of the Act.

3. The secondary effects of such a decision, if substantial, are mandatory subjects of
bargaining.

4. In the present case, the Union had agreed to the Authority’s decision to rebid all
bargaining unit positions on February 1, 1995, and therefore, has waived any right to demand
bargaining.

DISCUSSION

In its complaint the Union makes two basic claims. The first is that the Authority rebid
all the jobs in the bargaining unit in violation of the collective bargaining agreement. The second
claim is that the Authority implemented a new schedule of hours before the completion of impact
negotiations. In its brief, the Union also argued that a job bid, which defines an employee’s
hours, wages, and hours of work, is a mandatory subject of bargaining.

The Authority argues that what occurred in this case is a restructuring of its operation
and that such restructuring is a managerial prerogative. As for the Union’s allegation of contract
breach, the Authority argues that this Board lacks jurisdiction to interpret the terms of the
agreement and that we should defer to the arbitration process. In addition, it argues that the
Union failed to establish a prima facie case that the act has been violated with the restructuring
and bidding of the bargaining unit positions. Finally, the Authority argues that it had no
obligation to bargain over impacts with the union because : (1) the Union agreed to the
Authority’s method by which it implemented the restructure and bidding of positions; (2) the
Authority complied with the provisions of the contract; and (3) the Authority’s bidding process
in March of 1995 is consistent with the past practice of the parties.

It is well settled that an employer’s unilateral change in an existing condition of
employment which involves a mandatory subject of bargaining will constitute a refusal to
bargain in good faith and a prohibited practice under Section 7-47O(a))4)  of the Act unless the
employer provides an appropriate defense. NLRB v. Katz, 369 U.S. 736 (1962); West Hartford
Education Association v. DeCourcy,  162 Conn 566 (1972); Town of Newington, Decision No.
1116 (1973); Town of East Haven, Decision No. 1279 (1974); Bethel Board of Education,
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Decision No. 1920 (1990). Subjects which fall within the area of mandatory subjects of
bargaining are to be distinguished from those subjects which are within the realm of managerial
prerogative or discretion. The latter types of subjects are not subject to the statutory prohibition
on unilateral change. DeCourcy,  supra. It has been clear for some time in our case law that the
decision to eliminate positions and lay off employees falls within the area of managerial
prerogative so long as the decision is not improperly motivated (e.g., by anti-union animus) or
does not constitute a repudiation of contract. Town of Stratford, Decision No. 1363 (1976);
Town of Hamden, Decision No. 2145 (1982); Town of Willington,  Decision No. 2012 (1981).
However, as with other decisions which fall within the area of managerial prerogative, secondary
impacts of such decisions on wages, hours and conditions of employment may be required to be
bargained before the decision may be implemented. City of Bridgeport (Police), Decision No.
13 19-A (1975); City of Bridgeport (Fire), Decision No. 1485 (1977); Town of Guilford,
Decision No. 1829 (1979); City of Hartford (Fire), Decision No. 1850 (1980); Town of
Hamden, supra. An employer’s decision to eliminate a position within a bargaining unit and
replace it with another position involves the exercise of a managerial function Shelton Board of
Education, Decision No. 275 1 (1989); City of MiZford,  Decision No. 2 187 (1983). In the present
case, it was entirely within the prerogative of management to eliminate positions and close a
garage. Thus, the authority did not violate the act when it implemented these changes.

However, despite the fact that the Authority’s decision to eliminate positions and
restructure its operation is not bargainable, the secondary impacts of that decision on conditions
of employment may be bargainable. City of Milford,  Decision No.21 87(  1983). In this regard,
the impact on hours and pay by the decision to rebid all positions and to create new shifts is
mandatorily bargainable. Nevertheless, we do not find a violation on this score. This is because
the Union did in fact agree to the Authority’s proposed method for rebidding the shifts of all
bargaining unit members. William Kilpatrick, the Interim Executive Director at the time, testified
that Union Representative, Kevin Brown, agreed to the Authority’s plan on February 1, 1995.
According to Kilpatrick, Brown approved the rebidding process but that he hoped that the part
time jobs that were established should be reasonably close to twenty hours as possible and that
the full time jobs should be as reasonably close to forty hours as possible. Bonnie Lytle, the
Director of Human Resources, corroborated Kilpatrick’s testimony. Brown who was present at
the hearing, did not take the witness stand to rebut the Authority’s witnesses or explain his
actions. Thus, we credit the Parking Authority’s version of the events of February 1, 1995 and
conclude that the Union did agree to the Authority’s method of rebidding all shifts for bargaining
unit members. Given the fact that the Union agreed to the wholesale rebidding of bargaining unit
positions it cannot now insist that the Authority must renegotiate this decision. It has waived any
legal right to do so. Accordingly, we dismiss the complaint.’

‘With regard to the Union’s claim that the rebidding process was in violation of the collective bargaining
agreement and the bargaining history, we conclude that these issues are not properly before us. We have often
stated that we have limited jurisdiction to interpret a contract where the employer’s conduct constitutes a prima facie
violation of the Act and the employer seeks to justify its conduct on the grounds that the contract permits the
change. Town of Plainville, Dec. No. 1790 (1979). We also have jurisdiction where a party alleges a repudiation of
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

. .

ORDERED that the complaint filed herein be, and the same hereby, is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv Sbona
Anthony Sbona
Chairman

s/Antonia Moran
Antonia Moran
Board Member

clear and unambiguous contract language. In the present case, neither of these standards have been met. The Union
is essentially alleging that the contract has been breached; an issue that should have been pursued through the
grievance arbitration process.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th day of
August, 1997 to the following:

. .

Attorney Kenneth Plumb
Pepe & Hazard
Goodwin Square
Hartford, Connecticut 06 103-4302

William E. Kilpatrcik
Executive Director
New Haven Parking Authority
50 Union Ave.
Union Station
New Haven, Connecticut 065 19

Kevin Brown
Field Representative
Local 53 1, SEIU, AFL-CIO
1900 Hartford Turnpike
North Haven, Connecticut 06473

Katherme C. Foley
Acting Agent
Connecticut State Board of Labor Relations
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