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DECISION AND DISMISSAL OF COMPLAINT

On May 17,1994, Local 714 of Council 4, AFSCME, AFL-CIO, (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the State Department of Social Services (the State) had engaged in practices prohibited by 0 5-
272 of an Act Concerning Collective Bargaining for State Employees (the Act). Specifically, the
Union alleges that the State violated the Act by failing to comply with a settlement agreement.

After the requisite administrative steps had been taken, the case was brought before the
Board for a hearing on July 12, 1996 and November 4, 1996. Both parties appeared, were
represented by counsel and given full opportunity to present evidence, examine and cross
examine witnesses, and make argument. At the hearing on July 12, 1996, the Union filed an
amended complaint. Both parties filed briefs the last of which was received on January 15,
1997. Based on the entire record before us, we make the following findings of fact and
conclusions of law, and we dismiss the complaint.



FINDINGS OF FACT

1. The State of Connecticut is an employer within the meaning of the Act.

2 . The Union is a employee organization within the meaning of the Act and at all times
material has been the exclusive bargaining representative for the Social and Human Services (P-
2) bargaining unit.

3 . In 1985, Arthur McCoy, was employed as an Eligibility Technician and assigned to the
Bridgeport office of the Department of Income Maintenance, now merged into the Department of
Social Services.

4 . On March 7,1985,  McCoy received an unsatisfactory service rating from his supervisor,
Eileen Murphy. Thereafter, the service rating was reviewed by Murphy’s supervisors and on
March 21,1985  became final. On March 29,1985,  McCoy was notified by cover letter from
Donna Dickson, Agency Personnel Administrator, that he had received a “less than good” or
“unsatisfactory” service rating in the area of Quantity of Work and as result was not eligible for
an annual increment. Attached to the service rating was a narrative written by Murphy which
explained the unsatisfactory rating.

5 . A grievance was filed by McCoy protesting the rating and on April 10, 1985 the parties
reached a stipulated agreement. This agreement provided that the unsatisfactory service rating
and the accompanying cover letter would be removed from McCoy’s personnel file and that the
narrative written by Eileen Murphy would remain in the file as a “warning”. The settlement
further provided that McCoy would receive another performance rating by October 1. Based on
these terms, the grievance was withdrawn. (Ex. 6)

6 . On August 28, 1985, Murphy issued a second performance service rating to McCoy
covering the time period beginning with the date of the prior rating to August 28, 1985. This
rating was mailed to him on September 24, 1985 and was accompanied by a cover letter from
Donna Dickson informing him that the rating was “unsatisfactory” as to Quantity of Work and
Initiative and “fair” as to Knowledge of Work, Quality of Work, Ability to Learn New Duties
and Judgment. This rating and letter were accompanied by a narrative, written by Eileen Murphy,
describing McCoy’s job performance and the basis for the “unsatisfactory” rating (Ex. 8). This
letter also apprised McCoy that a “second unsatisfactory rating within the next two (2) years will
result in your dismissal” (Ex.7).

7 . On February 6, 1986 , Dickson notified Lois Stevens, Staff Representative for the union
that the agency planned to issue an unsatisfactory service rating and terminate McCoy from state
service. (Exh. 8). On March 4, 1986, the union and the agency met and reached an agreement.
The agreement provided that:
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1. McCoy would accept a demotion to the position of Social Services Aide.

2 . The Agency would expunge from the record the unsatisfactory service rating
issued on his performance as an Eligibility Technician.

3 . McCoy’s salary level would be Salary Group 8, Step 7.

8 . On March 4, 1986, the date of the agreement, an unsatisfactory service rating had been
prepared and signed by McCoy’s supervisor, program supervisor and district director. This
rating was accompanied by a narrative by Eileen Murphy describing events leading up to the
March 4th “unsatisfactory” rating of McCoy’s performance as an Eligibility Technician (Ex. 10).
This rating was not signed by McCoy or a union representative and was not mailed to McCoy.

9 . In a Departmental Message dated April 2 1,  1989, McCoy submitted a request for transfer
to the District Director for a transfer to one of the following units: Early Periodic Screening
Detection; Overpayments; or Resources. (Ex. 22)

10. On May 5, 1989 McCoy was advised by Elaine Noble, District Director that there were
no openings. (Ex. 23)

11. McCoy reviewed his personnel files on July, 1990, November 15, 1990, November 23,
1990 and found the March 4, 1986 rating in his personnel file.

12. On May 18, 1992 McCoy reviewed his personnel file and had a memo prepared to
indicate that the March, 1986 rating and cover letter were in his file as of that date.

13. On July 11, 1994 McCoy again reviewed his personnel file and made a copy of the
March 4, 1986 performance service rating adding the notation that the document was retrieved
from the file and copied on July 11, 1994 (Ex. 21). McCoy believed that the March 4, 1986
rating should not have been in his personnel file as of July, 1994 and that this was a violation of
the March 4, 1986 agreement. (Ex. 9)

14. On July 24, 1992 the Union filed a prohibited practice complaint, Case No. 14,829, (Ex.
18) alleging failure to comply with a prior settlement agreement. The complaint was
recommended for dismissal on March 28, 1994. The Recommendation for Dismissal of Case
No. 14,829, which was admitted into evidence reveals that the Union’s complaint concerned the
State’s failure to remove the March 4, 1986 service rating of Arthur McCoy. The Union did not
appeal this dismissal and the case was closed on April 15, 1994. (Ex. 19)

15. At the conclusion of the July 12, 1996 hearing in this matter, the State offered to remove
the March 4, 1986 rating from McCoy’s personnel tile and to place the August 20, 1986 rating
back in the file. The Union and McCoy agreed to this action without surrendering the claim that
the existence of the ratings in McCoy’s personnel tile were the basis for the denial of the
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positions for which he applied.

CONCLUSIONS OF LAW

1. When the Board’s Agent or Assistant Agent recommends dismissal of a complaint
and the complainant fails to file a timely objection, or having filed a timely objection, withdraws
that objection, that dismissal shall be with prejudice to the subsequent filing of a complaint
alleging the same or similar facts.

2 . MPP-14,829 which was dismissed by the Agent on March 28, 1994 is nearly identical
to the present complaint and operates as a bar to this case being decided on the merits.

DISCUSSION

The Union argues that the State agreed to withdraw the evaluation from McCoy’s
personnel file and its failure to do so therefore constitutes a violation of the settlement
agreement.’ The State contends that there is a disagreement whether the March 1986 settlement
agreement was intended to remove the August 1985 rating or the March 4, 1986 rating.
Specifically, the State contends that the settlement only provided that the agency would expunge
the unsatisfactory service rating issued on his performance as an Eligibility Technician and that
there was a difference in interpretation in this agreement. Moreover, given the passage of time
and the lack of witnesses who were involved at that time it is impossible to know what was
intended by the March 4, 1986 agreement.

We do not find these arguments dispositive of the case before us. What is noteworthy
here is that this present case is nearly identical to the complaint filed in Case No. SPP-14,829.
Case No. SPP-14,829 was investigated by an Assistant Agent and was dismissed on March 28,
1994 by the Agent of the Board. The Agent’s recommendation was not appealed to the Board
and was closed on April 15, 1994. One month later the Union filed the present complaint.

Section 7-471-24 of the Board’s rules and regulations requires the Agent to report to the
Board upon each complaint referred to him “recommending dismissal or a hearing on it.” If the
Agent recommends dismissal a party can appeal the recommendation by filing a written
objection within 14 days of receipt. “Unless such objection is so filed, the Board will dismiss
the complaint.” In this case ,the original complaint filed on McCoy’s behalf (MPP- 14,829) was
dismissed by the Agent of the Board. The Union did not file a timely objection. Thereafter, the
case was closed.

‘The Union did not specify either in its complaint or brief which settlement was violated nor did
it indicate which evaluation should have been removed from McCoy’s file. McCoy did testify that the
March 4, 1986 evaluation should have been removed from his tile.
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The language of this section and its importance to a second complaint brought upon
similar facts was discussed fully In Council 15, AFSCME,  Decision No. 119 1 -A( 1974). There
we concluded that the Agent’s dismissal of a case is “with prejudice” and that a subsequent
complaint brought to the Board upon the same basic facts will be dismissed. There we stated:

When we drafted the rule [regarding the dismissal of a complaint] we certainly
intended dismissal to be with prejudice. The Act and rule together provide for an
orderly way to handle complaints. The Agent screens them and makes
recommendations. If the recommendation is for dismissal the complainant may
have that determination reviewed by the Board. This fully protects his rights. It
would be duplicative of time and effort to allow him to bring a new complaint and
start the whole process over. We did not mean to give him so wasteful an option.
We hereby hold that dismissal by the Board under the rule in question is with
prejudice and shall hereafter dismiss any second complaint brought upon the same
basic facts as formed the ground of the original complaint. This holding would
result in dismissal here; the complaint before us arises out of the same basic
claim, or “cause of action”, that gave rise to the first complaint. The fact that the
Union may now be pursuing legal theories not urged before the Agent is of no
moment. Under our liberal amendment rules the Union could have presented
them to the Board upon a review of the Agent’s recommendation. We view as a
single claim all rights to redress that may arise out of a single occurrence or
transaction (e.g. the termination of Hines and its sequels). And we hold that a
party must pursue all of those rights in a single proceeding or forego them. This
is a counterpart of the judicial rule against splitting a single cause of action.

We believe the above quoted language controls the disposition of this case. While it is
unfortunate that the parties were put to the time and cost of a hearing, we strongly adhere to the
legal principle articulated in Council 15, AFSCME’,  supra and wish to underscore that parties
shall not be allowed the opportunity to relitigate matters previously decided or for which they
have been estopped. Accordingly, we dismiss the complaint.2

2Having heard the evidence, we also conclude that the case lacks merit.
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ORDER
By the virtue of and pursuant to the power vested in the Connecticut State Board of Labor

Relations by the State Labor Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/C. Raymond Grebev
C. Raymond Grebey
Board Member

s/Richard M. McCostis
Richard M. McCostis
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 6th day of
June, 1997 to the following:

Attorney Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06 109

Alan J. Mazzola, Deputy Commissioner
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06 106

Leonard LaLuna, Service Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1
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Katherine C. Foley, Acting Agent
Connecticut State Board of Labor Relations


