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DECISION AND ORDER

On May 22, 1995, Local 1073, International Association of Firefighters (the Union) filed
with the Connecticut State Board of Labor Relations (the Labor Board) a complaint alleging that
the City of Middletown (the City) had engaged in prohibited practices in violation of the
Municipal Employee Relations Act (the Act or MERA) by unilaterally changing a condition of
employment. Specifically, the complaint alleged that the City “...unilaterally instituted a
significant anddrastic change in working conditions...by refusing to bargain collectively in good
faith with the employee organization by not honoring the collective bargaining agreement
(Memorandum of Understanding Pension).”

After the requisite preliminary administrative steps had been taken, the matter was
brought before the Labor Board for hearing on November 8, 1996. Both parties appeared, were
represented by counsel and were given full opportunity to adduce evidence, examine and cross-
examine witnesses and to make argument. The City filed a brief on November 29, 1996 and the
Union filed its brief on December 2, 1996.

During the hearing, the City made a motion to dismiss the complaint on the grounds that
the City’s actions had caused no harm or injury to members of the bargaining unit.



.

On the basis of the whole record before us, we make the following findings of fact,
conclusions of law and issue the following order.’

FINDINGS OF FACT

1. The City is a Municipal Employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . Pension rights of all members of the Middletown Retirement System, including members
of the Union, were originally governed by the Middletown Code of Ordinances. (Code)
(Ex. 11, Sec. 20-40 et seq.)

4 . The pension provisions of the Code of Ordinances were incorporated by reference into
the 1989-  1992 collective bargaining agreement (Ex. 2, Art. XVII) with modifications
regarding the calculation of disability and normal retirement benefits.2

5. Article XVII of the 1989-  1992 collective bargaining agreement provided that, “[tlhe
above notwithstanding, the maximum pension for a bargaining unit member on account
of being totally and permanently disabled during the performance of essential duties
pertaining to employment by the City shall not exceed seventy percent (70%) of the
average annual pay received during the five consecutive highest years of service.” (Ex. 2)
(emphasis added).

6 . A dispute arose during the term of the 1989-  1992 collective bargaining agreement as to
the calculation of the disability pension benefit for an employee named Baldyga.
Negotiations ensued which resulted in a Memorandum of Understanding dated March of
1991. (Ex. 1).

7 . The Memorandum of Understanding signed in March, 199 1 entirely replaced Article
XVII of the 1989-1992 contract. This memorandum was signed by Steven J. La Rosa
and Paul Gionfriddo, Union President and Mayor respectively at the time. This
Memorandum incorporated by reference, Section 29-45 of the City’s Ordinance regarding
Pensions for City employees and most significantly, changed the calculation of the
disability pension benefit from a five-year pay average to a four-year average.

Counsel for the Union submitted a letter on the subject of Mr. Asci’s pension as an attachment
to his brief. We do not condone this practice and will not tolerate it. Exhibits are to be submitted at the
hearing where the other party has the opportunity to conduct voir dire and to offer testimony on the
exhibit. Since this attachment to the Union’s brief is not an exhibit, we do not rely upon it in any way.

*The  instant dispute involves only the calculation of the disability benefit.
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*

In 1992, the City and the Union entered negotiations for a collective bargaining
agreement to succeed the 1989-l 992 agreement.

9 . In the course of these negotiations, neither party proposed changes to the method of
calculating the disability pension benefit. (Ex. 13). In fact, the subject of disability
pension benefits was not discussed in negotiations.

10. The parties did discuss other aspects of the pension article and reached an agreement.
Article XVII of the 1992-1996 agreement reflects this agreement as follows:

Section 1. The present pension plan, known as “An Ordinance
Concerning Pension and Other Benefits for Employees of the City
of Middletown” shall remain in effect except that it has been
agreed to change the present provision that no pension payable to a
member on account of being totally and permanently disabled
during the performance of essential duties pertaining to
employment by the City shall be less than one-half the annual rate
of pay received by the disabled employee at the time of disability,
to read “shall not be less than two-thirds the annual rate of pay”.
The above notwithstanding the maximum pension for a bargaining
unit member on account of being totally and permanently disabled
during the performance of essential duties pertaining to
employment by the City, shall not exceed seventy percent (70%) of
the average annual pay received during the five consecutive
highest years of service.

Section 2. Pension benefits for employees who retire after 7/l/84
will be calculated on the basis of the four (4) consecutive highest
years of service rather than the five (5) consecutive highest years of
service.

Section 3. Effective March 1, 1993 the pension benefits multiplier
shall be increased to two and one quarter percent (2 l/4%)  for each -
year of credited service times the employees four (4) consecutive
highest years of earnings,

Section 4. Beginning March 1, 1993 all members of the Union
will be afforded an opportunity to retire from the City of
Middletown after twenty-two (22) years of continuous and active
service.

Section 5. Members of the Union who have performed active
service in the City of Middletown under the provisions of the

3



11.

12.

13.

14.

15.

Comprehensive Employment and Training Act (CETA) or
Emergence Employment Act (EEA) will be afforded an
opportunity to acquire up to two (2) years, for pension purposes of
time actually served. Members will be required to pay a small
actuarial fee to determine the individual cost of each year of
service credit applied for. Upon the determination of the cost of
each year of service, the member may obtain service credit by
paying to the City an amount equivalent to one hundred percent
(100%) of the cost which is determined by the actuary.

Section 6. The City will make available to employees pursuant to
Internal Revenue Services Code for 414 (h)(2) the opportunity for
each member to defer, for federal income tax purposes, income
received during the calendar year in an amount equal to the
employee’s contribution to the pension program.

After the negotiations had been concluded, Mr. O’Rourke, the Local Union President,
discovered that the Memorandum of Understanding was not part of the 1992-  1996
collective bargaining agreement.

Mr. O’Rourke met with Mr. Kinch, the City’s Personnel Director and Chief Negotiator,
to discuss the status of the Memorandum of Understanding.

Mr. Kinch had no objection to changing the five-year average to a four-year average. (Tr.
138). He had discussed this matter with the Mayor who also had no objection to making
the disability pension benefit calculation on a four-year average. Since the
contract had already been typed and multiple copies made, Mr. Kinch decided that the
most expedient way to effect the change to the four-year average would be to attach the
Memorandum of Understanding to each copy of the contract, which he did.

Mr. Kinch stated that this agreement was limited to changing the five-year average to a
four-year average.

Some time later, a fire inspector named Dan Asci applied for a disability pension. The
Union filed a grievance challenging the pension calculations for Asci on the basis that the
City was calculating his benefits based upon the average of five years instead of four
years in contravention of the working agreement .3 The Union also filed this prohibited

3During the opening statement, counsel for the City stated that only four firefighters applied for
disability pensions during the term of the 92-96 agreement and three of those received disability pensions
in accordance with the Memorandum of Understanding. Apparently, Asci was the only bargaining unit
member whose pension was calculated on a five-year average.
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practice complaint to protest the change to a five-year average.

CONCLUSIONS OF LAW

1. This Board has jurisdiction to determine a claim that the City violated the Act by
repudiating a provision of a collective bargaining agreement.

2 . The City has repudiated the Memorandum of Agreement that was attached to the 1992-
1996 collective bargaining agreement by failing to calculate the disability pension for Mr.
Asci on the basis of a four-year average.

DISCUSSION

The Union argues that the City committed a unilateral change by refusing to bargain in
good faith by repudiating the Memorandum of Understanding incorporated into the collective
bargaining agreement and thus has violated the Act.

The City raises a number of defenses to the charge. In its opening statement, the City
made a motion to dismiss on the grounds that: (1) the Union was not going to be able to show
harm or injury; (2) the Memorandum was dated in March of 199 1 and expired by its own terms
on July 30, 1992; (3) the Personnel Director made a mistake by attaching the Memorandum to
the successor agreement. In its brief, the City argues that the Memorandum of Understanding
was neither discussed nor agreed to by the parties. Thus, they contend that the Union’s claim
must be discredited since there was no incentive for the City to extend such a benefit to
bargaining unit members without receiving something in return. Furthermore, the City argues
that the Board should follow the reasoning of State of  Conrtecticut,  Decision No. 335 1 (1995),
where we found that the State did not violate the Act Concerning Collective Bargaining for State
Employees when it ceased paying on-call employees according to a 1987 stipulated agreement.
There we concluded that the State did not commit a prohibited practice by reverting to the
contractual pay rates since there was no evidence that the parties intended to extend the 1987
agreement. Finally, the City restates its argument raised in its motion to dismiss presented at the
hearing on the grounds that there was no evidence that any member had been harmed.
Specifically, the City contends that since the Retirement Board was granting disability pensions
on the basis of a four-year pay average, there was no harm to the Union or to any member of the
bargaining unit.

The Union’s complaint is vague and refers to both unilateral change theory and
repudiation of contract. However, the City’s entire presentation of the evidence before the Board
focused exclusively upon the creation of the Memorandum of Understanding and whether the
City repudiated its terms. Moreover, one of.the  City’s defenses was that the Memorandum did
not survive the 1989-1992 agreement and thus was not repudiated. Moreover, the City did not
object to the Union’s presentation of the evidence and/or its theory of the case. On this basis, we
believe that the City received fair notice of the repudiation charge and a meaningful opportunity
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to prepare its defense. Town of Montville,  Decision No. 2587 (1987). Finally, since the Union
did not present any evidence regarding unilateral change, we will only address the charge of
repudiation of contract.

We have found that repudiation of a collective bargaining agreement may occur in three
possible ways. These were summarized in Hartford Board of Education, Decision No. 2141
(1982) as follows:

The repudiation of contract doctrine arises from the principle that the duty to
bargain in good faith is not limited to only that time when the parties are
negotiating a formal contract, but also includes the obligation to carry out the
terms of the formal contract in good faith. Town of Trumbull, supra; State of
Connecticut (Comptroller), supra; Town of Plainville, Dec. No. 1790 (1979);
Hamden Community Child Care, Inc., Dec. No. 1771 (1979); Southington
Board of Education, Dec. No. 17 17 (1979),  aff d in Southington Education
Association v. Connecticut State Board of Labor Relations, et. aL.,  Dk. No.
2293 12, Superior Court, Hartford/New Britain (November 28, 1980); North
Branford  Board of Education, Dec. No. 1659 (1978); Derby Board of
Education, Dec. No. 1657 (1976); City of Stamford, Dec. No. 1052 (1971). In
these cases, we have found that there are three ways in which repudiation of
contract may occur. The first is where the respondent party has taken an action
based upon an interpretation of the contract and that interpretation of the contract
is asserted in subjective bad faith by the respondent party. Town of PZainvilZe;
Southington Bd. of Ed., supra. The second is where the respondent party has
taken an action based upon the interpretation of the contract and that interpretation
is wholly frivolous or implausible. Town of Plainville; Southington Bd. of Ed.,
supra. The third type of repudiation of contract does not involve assertion of an
interpretation of the contract by the respondent, but instead, the respondent either
admits or does not challenge the complainant’s interpretation of the contract and
seeks to defend its action on some collateral ground which does not rest upon an
interpretation of the contract, e.g., financial hardship, administrative difficulties,
etc. If the respondent’s defense does not excuse its actions, we will find
repudiation if the respondent’s action was contrary to its clear contractual - .-
obligation. Hamden Community Child Care; North Branford Board of
Education; City of Stamford, supra.

Hartford, at p. 4.

This case is an example of an incomplete agreement reached in negotiations. Labor
contract negotiations are frequently lengthy and complex, sometimes resulting in a failure to
resolve all issues, thereby giving rise to post-negotiations disputes such as this. The record
reveals that when the Memorandum of Understanding was executed by the parties in 199 1, it
became Article XVII of the 1989-1992 collective bargaining agreement. The article also
incorporated by reference Section 20-45 of the Middletown Code of Ordinances. Pursuant to
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Corm. Gen. State. $ 7-475, this provision remained in effect until the 1992-1996 agreement was
approved.

We now turn to the question whether the parties agreed to extend this benefit beyond the
1989-l 992 agreement. During negotiations for the 1992-  1996 collective bargaining agreement
neither party made any proposals either in negotiations or binding interest arbitration to change
the method of calculating disability pensions. While the Union’s witnesses Mr. LaRosa  and Mr.
Osiecki, a member of the Union’s negotiating team, testified that the Memorandum of
Understanding was brought up in negotiations and that there was agreement that it would be
incorporated into the new collective bargaining agreement, we conclude that the disability
pension was not discussed or agreed to in the 1992 negotiations. There are several reasons for
reaching this conclusion. First, neither party proposed changes in the disability pension. (Ex.
14) . Second, there was no reference to the disability pension benefit in the Union’s proposal in
the interest Arbitration proceeding. (Ex. 13). Third, it was the practice of the parties to sign off
on agreed clauses and this was not done on the Memorandum of Understanding. Fourth, Mr.
Kinch, whose testimony we credit in its entirety, stated that there were no negotiations regarding
the Memorandum of Understanding and no agreement reached to incorporate it into the 1992-
1996 agreement. His extensive negotiation notes (Ex. 15) corroborate his testimony as they
contain no reference to this subject. (They also contain no reference to Mr. Osiecki’s having
been present at any of the negotiation meetings.) Although Union officials made negotiation
notes, they were not offered at the hearing. All of this leads us to conclude that the subject of the
disability pension benefit was not raised in negotiations and no agreement was reached on this
subject. This fact, however, does not lead to the conclusion that there was no agreement
regarding the Memorandum of Understanding to be incorporated into the 1992-l 996 agreement.

We first note that the Union’s proposals in binding arbitration were for the purpose of
making changes to the existing agreement and there was no proposal by them to change the
existing Article XVII with regard to the computation of the disability pensions. And the City
presented no evidence that they sought to change Article XVII with regard to the computation of
disability pensions. Thus, it is reasonable to assume that the Union wanted to maintain the
existing contract language with regard to the calculation of disability pensions.

Most importantly, there is no dispute that after the negotiations had been concluded, Mr.
O’Rourke met with Mr. Kinch to discuss the status of the Memorandum of Understanding.
There is also no dispute that Mr. Kinch agreed to attach the Memorandum of Understanding to
the new collective bargaining agreement and, in fact, did so. Mr. O’Rourke stated that it was his
intention that the entire Memorandum of Understanding would become part of the contract. Mr.
Kinch stated that he intended only that the four-year average contained in the Memorandum of
Understanding replace the five-year average set forth in Article XVII of the new contract. Mr.
Kinch had also discussed this with the Mayor, who had no objection to changing the five-year
average to a four-year average although this had not been part of the negotiations. In this regard
Mr. Kinch’s testimony is more specific and we credit his recollection.



Therefore, the fact that the subject matter of the Memorandum of Understanding was not
discussed or agreed to in the negotiations did not prevent the parties from discussing and
agreeing to it subsequent to the negotiations just as they had done in 1991 when they initially
agreed to the Memorandum of Understanding itself. There is no legal impediment to mid-term
negotiations which may result in changes to the contract. The fact that the 1992-1996 collective
bargaining agreement contains a provision (Ex. 3, Article XXIX, $ 1 (a)) invalidating memoranda
of agreement not discussed or incorporated into the contract does not prevent the parties from
expressly agreeing to add a provision to the contract or otherwise to modify  it after the
completion of negotiations. Clearly, then, the contract does incorporate the provision regarding
the calculation for a disability pension based upon a four-year average as opposed to a five-year
average.

This leads us to the Union’s claim of repudiation. If both the City and the Union agreed
that the attachment of the Memorandum of Agreement to the 199 1 contract was for the specific
purpose of continuing the calculation of the disability pension based upon a four-year average
(which we clearly find), there is no need to review the contract language to determine whether
the City’s failure to grant Mr. Asci’s disability request based upon that the Memorandum is a
plausible interpretation of the Agreement. In other words, the parties have agreed to its meaning
and the City has no plausible inte‘i-pretation.  The City does argue, however, that despite Mr.
Kinch’s attaching the Memorandum to the 1992-  1996 contract, it was dated in 199 1 and expired
by its own terms in 1992. This argument clearly repudiates the agreement made by Kinch and
the Union to extend the application of the Memorandum through the 1992-1996 contract. By
relying upon the technicalities of contract formation and ignoring the fact that a specific
agreement had been reached, the City seeks to circumvent the policies of the Act which are
designed to promote labor peace through collective bargaining and, thus, has engaged in bad
faith bargaining.

The City also defends its action upon the fact that the Union could not prove harm since
the Retirement Board was actually granting disability benefits to bargaining unit members based
upon a four-year average rather than a five-year average.4 It also claimed that the Personnel
Director made a mistake by attaching the Memorandum of Agreement to the contract. We do not
think these collateral grounds excuse the City’s conduct and we thus find repudiation on this
score. The parties have made an agreement and the City’s unwillingness to abide by its terms
undermines the collective bargaining relationship and threatens the stability of future bargains

4This  claim is compromised by the fact that the City’s attorney during her opening statement
asserted that only four firefighters applied for disability pension during the term of the 92-1996
agreement and three of those received disability pensions in accordance with the Memorandum of
Understanding. Clearly, the City’s position that it was not bound by the terms of the Memorandum of
Agreement created such a state of uncertainty that the Union filed a grievance on behalf of Mr. Asci
challenging his disability pension calculation. Moreover, the fact that no one else has been harmed begs
the question because the City in essence is claiming that the Memorandum of Understanding has no
significance in calculating future disability benefits.
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when made. Accordingly, we find that the City has repudiated the collective bargaining
agreement in violation of the Act.

ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby ORDERED that:

I.

II.

The City’s motion to dismiss is denied.

The City cease and desist from failing or refusing to calculate disability pension
benefits for employees retiring under the 1992-l 996 collective bargaining
agreement on “the average annual pay received during the four consecutive
highest years of service” unless such change has been properly negotiated with the
Union.

III. The City take the following affirmative action which we find will effectuate
the purposes of the Act.

4

B)

c>

Make whole any employee covered by the 1992-1996 collective
bargaining agreement for any loss caused by calculating his or her
disability pension benefit on a five-year average, rather than a four-year
average.

Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of posting in a conspicuous place where the employees
in the bargaining unit customarily assemble, a copy of this Ruling on
Motion, Decision and Order in its entirety.

Notify the Connecticut State Board of Labor Relations at its office at 38
Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days after
the receipt of this Ruling on Motion, Decision and Order of the steps taken
by the City of Middletown to comply herewith.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/Patricia V. Low
Patricia V. Low
Alternate Board Member

s/David C. Anderson
David C. Anderson
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 29th day of
May, 1997 to the following:

Attorney Thomas M. Brockett
Robert M. Cheverie & Associates
Commerce Center One
333 East River Drive, Suite 101
East Hartford, Connecticut 06118

Attorney Trina Solecki
City Attorney
245 DeKoven Drive
P.O. Box 1300
Middletown, Connecticut 06457

Mr. Ernie Cantwell 5

Local 1073, IAFF
169 Cross Street
Middletown, Connecticut 06457

Maria Madsen Holzberg, Mayor
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Lawrence W. Kinch,  Personnel Director
City of Middletown
245 DeKoven Drive
Middletown, Connecticut 06457

Connecticut State Board of Labor Relations
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