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DECISION AND DISMISSAL OF COMPLAINT

On September 22, 1995 Local 17, Connecticut Independent Labor Union (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the Town of Wallingford (the Town) had engaged in practices prohibited by $ 7-470 of the
Municipal Employee Relations Act (MERA or the Act) in that the Town had failed to comply
with an arbitration award mandating the Town to establish a “457 Plan” for bargaining unit
members.

After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a formal hearing on July 30 and November 1, 1996. Both parties
appeared, were represented and given full opportunity to present evidence, examine and cross
examine witnesses and make argument. Both parties filed post hearing briefs, the last of which
was received by the Labor Board on January 17,1997. On February 6, 1997 the Town filed an
objection to certain portions of the Union’s brief. On March 3, 1997 the Union filed a reply brief
addressing the Town’s objections. Based on the entire record before us, we make the following



findings of fact and conclusions of law and we dismiss the complaint.’

FINDINGS OF FACT

1 . The Town is a municipal employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of supervisory and management employees of the Town.

3. On November 15, 1994 the State Board of Mediation and Arbitration issued an
arbitration award concerning this bargaining unit. The arbitration award contained the following
relevant provision:

Issue #27,  Article 32, Section 6,457 Plan For Employees
Union’s Last Best Offer: Section 6. Effective sixty (60) days or as
soon as possible after the award in Case No. 9293-MBA-269,  the
Town shall implement a 457 Plan for the benefit of the employees.
The Town shall not be liable for any contributions to the plan.
The Union shall be responsible for submitting language for such plan to the Town
for submission to the I.R.S. The Town may, in its sole discretion, modify such
language upon advice of its attorneys.
Town’s Last Best Offer (=current  situation): No language
ARBITRATION AWARD - Issue 27 is awarded to the Union. Reasons of the
Maioritv - It was felt by the majority of the Panel that this is a benefit that the
town can afford to give as it is a no cost item. Further it is a plan which would
benefit the employees substantially. (Ex. 2).

4. In early March, 1995 the Union submitted to the Town “boiler plate” language for a 457
Plan. (Ex. 7). Due to the time of year and the budget process, the Union did not expect to speak
to Town officials about the proposed plan until after April 1, 1995.

5 . In May, 1995 Mayor William Dickinson, Jr. asked the Wallingford Town Attorney Janis
Small to render a legal opinion regarding certain aspects of implementing a 457 Plan.
Specifically, the Mayor was concerned with any potential liability of the Town for investments
and protection of the employees’ investments in the Plan. The Mayor had no previous experience
with 457 Plans. (Ex. 28).

1 . We find that the Town’s “Objection to Union’s Brief’ is really in the form of a reply brief
addressing the arguments made by the Union in its initial brief. We have considered both the Town’s
objection and the Union’s reply brief and this decision reflects our interpretation of the evidence
presented.
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6 . During May, 1995 the Union scheduled various companies to make presentations in
June, 1995 to employees regarding 457 Plans. (Ex. 9). The meetings took place on Town
property. Mayor Dickinson was aware that the meetings had been scheduled and, prior to the
meetings taking place, had a conversation with Union President John Bruce in which the Mayor
said that he had some questions about implementation of a 457 Plan and that he hoped the
scheduled meetings were for informational purposes only. The Mayor then sent a memo to
Bruce reiterating his concerns. The memo stated:

With regard to the 457 Plan for management employees, some
questions have to be resolved and I am awaiting advice from the
Town Attorney’s Office. One question concerns whether the
service must be subject to the public bidding process. I understand
that a 457 Plan is owned by the employer. If that is the case, then
it may be subject to our Charter and public bidding requirements.

Another question concerns the proposed participation agreement
which appears to be between the employee and the employer. The
relationship of the investment [sic] company in the process is
unclear in the proposed language. Certainly, the investment
company should hold the Town harmless for any wrong doing that
might occur in its handling of funds.

I felt it is important to communicate this to you with special
reference to the meeting that has been set up with several
investment firms. The scheduled meeting should be for
informational purposes only. Serious questions still remain to be
resolved regarding the plan, associated liabilities and mechanism
for choice of an investment firm.

Please contact me if you have any questions. (Ex. 10).

7 . On May 25, 1995, the day after the Mayor’s conversation with Bruce as described above,
Bruce sent to the Mayor an example of a “Participant Disclosure Statement” prepared by one of
the financial service companies. Bruce had changed a word in the statement and attached a
handwritten note to the Mayor which said: “Mayor, still needs further revision. Being worked
on.“. (Ex. 26).

8. In July, 1995, during a meeting about the bargaining unit’s pension agreement, the
Mayor spoke with Bruce about the 457 Plan and indicated that he still had concerns about the
Town’s liability in the 457 Plan that needed to be addressed by the Town Attorney. By memo
dated August 21, 1995, Town Attorney Small wrote to the Mayor concerning the 457 Plan and
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stated:
Initially, I want to point out that I am not a tax or pension expert
and you may wish to consult with one regarding this plan.

Pursuant to Connecticut General Statutes Section 7-464a,  the Town
may contract with employees to provide a deferred compensation
plan. Administration of the plan is the responsibility of the Town.
The Town is permitted to designate someone to administer the plan
but it is still the Town’s responsibility.

The statute does not immune the Town from exposure for wrongful acts of the
administration or the investment company. I do not know if it is common for the
investment company to carry insurance with respect to the plan but that should be
looked into. A hold harmless agreement would be beneficial from the Town’s
perspective. In the absence of insurance or a hold harmless agreement, the Town
has greater exposure. This is not to say that the wrongdoing of the investment
company will automatically result in Town liability. It would, however, likely
mean that we would be sued and would have exposure for the actions of our
appointed administrator.

The Town is the owner of the Plan. This plan is not the normal service we would
put out [sic] bid and I do not think the bidding process will work. Therefore, the
bidding process should be waived and the RFP  process should be used.
(Ex. 12).

9. In or about September, 1995 the Wallingford Town Council requested from the Union,
and the Union provided, the names of five possible vendors of 457 Plans. The Town Council
then waived the bidding requirements for implementing a 457 Plan. (Ex. 37). Shortly thereafter,
Town Attorney Small began to contact financial service companies for information regarding
liability insurance coverage and indemnification. (Ex. 29) In early October, 1995 Small received
correspondence from the organizations she had contacted. (Exs. 30 - 33). During this time,
Small also contacted outside counsel, with experience in the area of tax deferments, for the
purpose of receiving further information and guidance concerning the implementation of a 457
Plan.

10. On September 22, 1995 the Union filed the instant prohibited practice complaint.

11. In or about October, 1995 Terrance Sullivan was hired as the Town’s Personnel
Director. Sullivan had a conversation with Union President Bruce during the first part of
November, 1995 during which Bruce expressed concern that a 457 Plan had not yet been
implemented.
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12. In the fall, 1995 the Town asked the Union to rank the three 457 Plan vendors that the
Union preferred to administer the plan. By letter dated November 9, 1995 the Union provided
the Town with the names of five vendors that it preferred. (Ex. 18). After speaking with the
Town Attorney and the Mayor about a 457 Plan, Sullivan began to contact vendors.

13. In or about the third week in November, 1995 an informal conference was held between
the parties and an assistant agent of the Labor Board concerning the instant complaint. At that
meeting and in response to a question from the assistant agent, Sullivan and the Town’s labor
attorney stated that they would try to have a 457 plan implemented in 30,60  or 90 days.

14. Between November 30,1995  and the middle of January, 1996 Sullivan requested and
received further information from vendors concerning indemnification provisions in 457 Plans.
(Exs. 39-48).

15. In January, 1996, Sullivan, Mayor Dickinson and Small, in consultation with outside
counsel, developed a list of questions to propose to prospective 457 plan vendors. (Exs. 49 &
50). During the first two weeks in February, 1996 the Town sent letters to and received responses
from the three preferred vendors addressing the Town’s questions. (Exs. 51-55). After
evaluating the responses, Sullivan sent a summary of his evaluation of the vendors to the Mayor
and Small by letter dated March 21,1996.  (Ex. 56). Between March 26,1996  and April 4,1996
the Town requested and received from the potential vendors further information concerning
references and investments. (Exs. 58 & 59). By letter dated April 9, 1996, Sullivan
recommended to the Mayor and Small that the Town choose the plan submitted by PEBSCO
company. (Ex. 59). PEBSCO was a third party administrator for APEX company, one of the
original five vendors chosen by the Union in November, 1995. Thereafter, the Town through
Small and Sullivan asked for and received further extensive information concerning the
investments of the plan and exchanged drafts of the final agreement. (Exs. 61 - 72). By letter
dated April 29, 1996 Town Comptroller Tom Myers wrote to Director of Public Utilities
Raymond Smith informing him of the Town’s preparation of a 457 Plan for the managers and
alerting Smith to the need to make certain payroll adjustments once the plan was implemented.
(Ex 60).

16. On July 10, 1996 the Wallingford Town Council voted to approve a 457 Plan provided
by the United States Conference of Mayors and administered by PEBSCO. The Mayor signed
the final agreement with PEBSCO on July 22, 1996. (Exs. 34 & 38).

CONCLUSIONS OF LAW

1. Absent an adequate defense, an employer’s refusal to implement the terms of a
binding interest arbitration award constitutes bad faith bargaining and a prohibited practice under
the Act.

2. The Town did not violate the Act by implementing a 457 plan in July 1996.
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DISCUSSION

There is no question that a 457 Plan has now been implemented for this bargaining unit in
the Town of Wallingford. The Union claims, however, that the Town took an unreasonable
period of time to implement the Plan and as such, the employees were harmed by not realizing
tax savings in 1995 and by the loss of any profits from investments which might have been made
during that time. The Town argues that it complied with the terms of the arbitration award
because its actions indicate a good faith effort to implement a 457 Plan and that such a Plan was
implemented as soon as possible after issuance of the arbitration award.

While the provisions of MERA and our case law interpreting the statute contain many
references to grievance arbitration settlements and awards, we have not often had opportunity to
analyze claims of refusal to abide by interest arbitration awards issued pursuant to MERA. In
one such case, Town of Hamden, Dec. No. 3077 (1993) we found that the failure to promptly
implement an interest arbitration award could constitute a prohibited practice.* In that case, the
Town delayed two to three months in paying wage increases provided for by the award; no
specific time frame for payment was contained in the award. The Board found a violation
because there was no record evidence informing the Board of any legitimate reason for the delay.
The record showed that the Town Council merely tabled the matter and was cavalier in its
approach to fulfilling its obligations under the award.

The instant case presents a somewhat different picture. Here, the award itself contains a time
frame within which to implement the 457 Plan of “60 days or as soon as possible after the
award”. Additionally, the Town had the sole discretion to modify any Plan language submitted
by the Union. The evidence shows that the Union did not submit its language to the Town until
more than 60 days after issuance of the award and was not anticipating any action by the Town at
least until the yearly budget process was well along. Thereafter, the Town undertook to gather
information about legitimate concerns it had regarding the appropriate way to implement the

*In Hamden we did not determine whether such a failure would constitute a violation of $7-
470(a)(4)[failure  to bargain in good faith] or a violation of $ 7-470(a)(6)[refusal to comply with an
arbitration award]. In this case, we proceed under the theory that a refusal to implement the terms of an
arbitration award can constitute a failure to bargain in good faith. We note that the provision of
(s  470(a)(6) prohibiting the refusal to comply with a valid award of an arbitration panel refers to
arbitration awards issued pursuant to 5 7-472 of the statute. The arbitration award in this case, as in most
cases, was issued pursuant to the mandatory binding interest arbitration procedure provided for in $ 7-
473~  of the statute. We also note that other language in 5 7-470(a)(6) prohibits the refusal to comply
with an arbitration settlement. We have never before specifically analyzed the language of 5 7-470(a)(6)
with reference to arbitration awards issued pursuant to 5 7-473~  and we find that we need not do so here
because we agree with the statement in Hamden that a truly unjustified delay in implementing the terms
of an interest arbitration award can constitute a failure to bargain in good faith and a violation of 5 7-
470(a)(4).
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plan. The documentary evidence and the testimony of witnesses established that the Mayor
forwarded his concerns to the Town Attorney in the spring of 1995 and she responded in August
after researching his issues. In September, the Council waived the bidding requirements and
began a constant course of correspondence and other communication with vendors and outside
counsel in an effort to establish a plan that would satisfy the Town’s concerns and safeguard the
investments of the employees. Although the process took a over a year to be completely
finalized and approved by the Council, the evidence shows that action was being taken during
that period to pursue the implementation of the Plan.

The parties in this matter agree that none of the individuals involved, including the
Union leaders, was very well versed in the specifics of a 457 Plan when the process began and
that the “learning curve” was quite steep. As a result, the time to put together the Plan extended
past what would probably have been desirable for everyone. However, the record does not
support a conclusion that the Town was intentionally or otherwise dragging its feet in an attempt
to avoid the implementation of the Plan or that the time it took to implement the Plan did not
comply with the arbitrator’s mandate to implement the Plan “as soon as possible”.

We are not convinced by the testimony of one Union witness who believed such a Plan
could be implemented in a four month period. The experience of the witness was limited and
we cannot conclude that his experiences should be considered a representative example of the
maximum amount of time it should take to implement a 457 Plan. Likewise we are not
convinced that the Town officials promised to have a Plan implemented within 60 days of an
informal conference held with an assistant agent of this Board in November, 1995. In light of the
extensive information being exchanged at that time between the Town and potential vendors, it
does not seem likely that the Town would have made such an explicit promise at the time.

Finally, some of the testimony offered by the Union indicates that it has a concern about
the provisions of the Plan that was eventually implemented in July, 1996. Since the arbitration
award clearly gave the Town the sole discretion to modify the Union’s proposal concerning the
Plan, we cannot find a violation in the Town’s having done so nor can we find its actions to be
indicative of bad faith bargaining. In sum, we find that, while the length of time it took to
implement the final plan may have been longer than all parties would have wished, the Town did
not fail to bargain in good faith and complied with the terms of the award.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed in the above captioned matter be, and the same hereby, is
DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/C. Raymond Grebey
C. Raymond Grebey
Board Member

s/Patricia V. Low
Patricia V. Low
Alternate Board Member
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 5th day of
May, 1997 to the following:

Attorney E. Stephen Briggs
CILU
P.O. Box 938
36B Kreiger Lane
Glastonbury, Connecticut 06033

Attorney Dennis G. Ciccarillo
Eisenberg, Anderson, Michalik & Lynch
P.O. Box 2950
136 West Main Street
New Britain, Connecticut 06050

Wayne Gilbert, Director
CILU
P.O. Box 938
36B Kreiger Lane
Glastonbury, Connecticut 06033

William W. Dickinson, Jr., Mayor
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Connecticut 06492

Terence Sullivan, Personnel Director
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Connecticut 06492


