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DECISION AND DISMISSAL OF COMPLAINT

On August 16, 1993 Local 1565, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (Labor Board) alleging that the State
of Connecticut, Department of Correction (the State), had engaged in practices prohibited by Section
5-272 of the Act Concerning Collective Bargaining for State Employees (the Act or SER4).  The
complaint, as amended on August 9, 1996 alleged that the State had violated the Act by designating
an individual to serve as steward in a Loudermill hearing who was not an authorized Union steward.

After the requisite preliminary administrative steps had been taken, the case came before the
Labor Board for a hearing on September 27, 1996. Both parties appeared, were represented by
counsel and provided full opportunity to present evidence, examine and cross-examine witnesses and
make argument. Both parties filed briefs which were received by the Labor Board on November 8,
1996. Based on the entire record before us, we make the following findings of fact and conclusions
of law and we dismiss the complaint.



FINDINGS OF FACT

1. The State is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material has represented a bargaining unit consisting of corrections officers employed at the State’s
Hartell DWI facility.

3 . The Union and the State were parties to a collective bargaining agreement with effective
dates of July 1, 1988 to June 30, 1994. ( Ex. 5)

4 . On March 9, 1993, Corrections Officer David L. Bishop was working the third shift
(approximately 10:00 p.m. to 6:00 a.m.) in the North Building at the Hartell DWI Facility in
Windsor Locks. (Tr. 8,9)  He was found asleep at 12:25  a.m. at the first floor officer’s station by the
shift supervisor, Lt. Carol Chmura, who was making her unit rounds of the facility. In accordance
with the established procedure described in the Supervisory Manual (Exhibit 13),  Lt. Chmura awoke
Bishop and admonished him to stay awake. He declined her offer for relief.

5 . Later, at 2:45  a.m., Lt. Chmura, making her rounds in the North Building, again found
Bishop asleep in the second floor day room. In accordance with established procedure, she called
out to him three times, then waited three minutes. Observing Bishop to be asleep, she then shook
his shoulder and upon awakening, Bishop informed her that he had a cold and had taken cough
syrup.

6 . ,At 3 : 10 a.m. Bishop telephoned Lt. Chmura and told her that the medicine he was taking for
his cold was making him very tired, drowsy and sleepy. She instructed him to make out an incident
report, relieved him with another corrections officer, and asked him to report to Operations at which
time she reassigned him to check on all outside doors. (Exhibits 1,2,3  and 11)

7 . At the beginning of the day shift on the same day, Captain Bruce Bussiere, upon reporting
for duty, was informed by Lt. Chmura of the Bishop incident, and was given the incident report.
Captain Bussiere then reviewed the matter with the warden who instructed Bussiere to “conduct a
pre-disciplinary or Loudermill hearing . . .on Officer Bishop that evening.” (Tr. 55)

8. At approximately 10:00 p.m. on March 9, 1993, Captain Bussiere met with Lt. Payone,  the
shift commander for the third shift. Captain Bussiere told Lt. Payone that he was to instruct Officer
Bishop that he would be meeting with Captain Bussiere. Captain Bussiere then met with Officer
Carey, whom he believed to be a union steward. He advised Carey of the hearing he was about to
conduct with Bishop, informed Carey that he would be the Union steward for Bishop at the hearing,
and had Officer Carey read the incident report. Carey did not inform Bussiere that he was not a
designated steward. Officer Carey then met with Officer Bishop privately. (Tr.57-59)
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9 . At the hearing, attended by Officers Bishop and Carey, Lt. Payone and Captain Bussiere,
the latter read the incident report to Officer Bishop and asked him whether he had anything in
addition to what was reported in the incident report that Bishop had previously submitted to Lt.
Chmura. Bishop responded that he took medication for his cold. Bussiere advised Bishop that the
penalty for sleeping on duty was dismissal. He then advised Bishop that he was being placed on
administrative leave with pay and that he would be contacted by the warden’s office pending the
outcome of the investigation. (Tr. 60,61)

10. In June, 1990 Captain Bussiere and Officer Carey were employed at the Willard Correctional
Facility where Officer Carey was a union steward. (Tr. 53). On January 23, 1993, Bussiere was
promoted and transferred to the Hartell DWI Facility, at which time Officer Rauchle, the chief
steward, advised him that the other stewards at Hartell, were, in addition to himself, Elaine Tyminski
and Officer Carey. (Tr. 54).

11. Article 7, Section 6, of the contract obligates the Union to update steward lists to the State
on a quarterly basis. The steward list most current at the time of the Bishop incident was provided
by Local 1565 on March 27, 1991. (Ex. 6) Officer Carey was not on the steward list for the Hartell
facility. At approximately the same date Officer Carey was listed as a steward at the Willard
Facility. (Exhibits 6 and 7).

12. On March 29, 1993, Officer Bishop received a disciplinary letter from the warden advising
him that he was being suspended for thirty working days for “inattentiveness to duty” rather than
“sleeping on duty”, which would have been grounds for dismissal. (Exhibit 3).

13. Article 6 of the Department of Correction Handbook provides that employees asleep at their
posts are “subject to immediate discharge.” (Exhibit 12).

CONCLUSIONS OF LAW

1. An employee represented by a statutory bargaining agent has a statutory right to be
accompanied by a representative of that agent at an interview requested by an employer to elicit
information from the employee when the employee reasonably believes that the meeting may
jeopardize his or her job security, provided he or she requests such representation.

2. At such a meeting it is a deprivation of employee’s statutory rights under Section 5-271(a)
and a prohibited practice under Section 5-273(a)(  1) of the Act for an employer to violate the rights
described above.

3. Such rights were not violated since Officer Bishop never requested such representation nor
was the purpose of the interview investigatory.
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DISCUSSION

The case before us arrives on a complaint alleging that the State violated the Act by
designating an individual to serve as a steward for Officer Bishop in a Loudermill hearing whereas
not an authorized union representative. However, at the hearing before this Board, counsel for the
Union in his opening statement, appeared to amend the complaint to charge, instead, that Officer
Bishop’s Weingarten rights had been violated. Counsel appeared to base this allegation on the
assertion that an investigatory interview had taken place on March 9, 1993, with Captain Bussiere,
and that Officer Bishop had requested the presence of a union representative at the hearing.

We turn first to the Union’s assertion that Bishop’s Weingarten rights (as described in NLRB
v. Weingarten, Inc., 420 U.S. 251 (1975)) were violated by his denial of a union representative at
an investigatory hearing. To support this view, the Union asserts that Bishop had the right to have
a union representative at the hearing and that Carey was not a union steward, that Bishop asked for
a union representative, and that the hearing with Captain Bussiere was an investigatory interview.
We are unpersuaded.

This Board, in State of Connecticut, Dec. No. 2582 (1987),  applying the Weingarfen rule
stated:

“Under the rule of. . . Weingarten . . . , an employee
has the right to the presence of union representation at
an investigatory interview which the employee
reasonably believes may result in disciplinary action.
This right arises in situations where the employee
reasonably believes that discipline or jeopardy to job
security may result. The employee must request union
representation.”

We look at the following criteria to determine whether the rule in Weingarten is applicable.

1. Did Bishop reasonably believe that the result of the meeting with Captain Bussiere
hearing would be disciplinary action or that his job was in jeopardy? Unquestionably, Officer
Bishop was twice caught sleeping during his shift and was told to fill out an incident
report by his supervisor. In his report, Bishop acknowledged that his medication made him drowsy
at times. Although, Bishop, in his testimony stated that he was not aware as to why he was being
called by Captain Bussiere the day after the incident, this assertion strains credulity. Clearly, Bishop
had a reasonable belief that discipline might result for his sleeping on duty.

2. Was the March 9, 1993, hearing an “investigatory interview”? The evidence
adduced at the hearing before the Board leaves no question that the State had concluded its
investigation prior to that hearing. It was clear that Captain Bussiere had reviewed the relevant
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reports, had discussed the matter with the Lieutenant in charge of the shift who had reported the
charge against Officer Bishop, and that no investigatory questions were asked of Bishop at the
hearing. This Board has often stated that Weingarten rights attend only to investigatory meetings
and the Act creates no requirement for union representation at a meeting, the sole purpose of which
is to inform an employee of discipline which has already been decided. RegionaC  #lO  School
District Board ofEducation, Decision No. 2356 (1985).

3. Even assuming, arguendo, that the meeting was an investigatory interview, did
Officer Bishop request union representation at the hearing? Notwithstanding the Union’s assertion
that Bishop did so, there was not a scintilla of evidence of any such request brought to this Board’s
attention other than counsel’s assertion. In fact, Bishop testified that he did not  ask for union
representation.

We agree with the State that the rule set forth in Weingarten has no application to the matter
before us.

This does not end the matter. The Union argues in its brief that the April 9, 1993 meeting
was a Loudermill hearing which required Union representation and that the failure by the State to
provide Union representation mandates a denial of Bishop’s Weingarten rights.

In Cleveland Board of Education v. Loudermill, 470 U.S. 532, 118 LRRM 3041 (1985),
Loudermill had been discharged for alleged dishonesty when he falsely certified that he had never
been indicted for a felony. Loudermill had not been afforded an opportunity to respond to the charge
of dishonesty or to challenge his dismissal. The United State Supreme Court found that the Ohio
statute governing classified civil service employees created property rights in continued
employment, and, that Loudermill could not be deprived of these rights “except pursuant to
constitutionally adequate procedure.” 470 U.S. at 543. In short, the Due Process Clause of the
Fourteenth Amendment applied to the termination of his property rights in his employment. The
Court then proceeded to examine criteria for determining what process was due. These due process
criteria are 1) a proceeding by which an employee is given notice of the charges against him and
explanation of these charges, and 2) some opportunity to present his side of his case.

The right to a pre-termination hearing created by the Loudermill decision is a constitutionally
protected right, the deprivation of which can only be addressed by the courts. As an administrative
agency, we can only address alleged violations of our statutes; we have no jurisdiction to resolve
constitutional issues. Therefore, we will not decide whether or not the March 9, 1993 meeting with
Captain Bussiere was a Loudermill hearing.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by An Act Concerning Collective Bargaining for State Employees, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/Richard M. McCostis
Richard M. McCostis
Alternate Board Member

s/David C. Anderson
David C. Anderson
Alternate Board Member
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Join W. Kingston, Agent
Connecticut State Board of Labor Relations


