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DECISION AND ORDER

On July 31, 1992, Michael Farrell and Dickie Murchison (Complainants) filed separate
but identical complaints with the Connecticut State Board of Labor Relations (Labor Board)
alleging that the City of Waterbury (City) and the Waterbury Firefighters Association (Union) had
engaged and were engaging in practices prohibited by the Municipal Employee Relations Act
(Act). Specifically, the Complainants alleged that the City and the Union had violated the Act by:



(1) engaging in illegal collective bargaining prohibited by 6 7-474(g); (2) conspiring to and
entering into an illegal agreement for the implementation of actions that are illegal and
discriminatory in violation of the Act; and (3) breaching the duty of fair representation.

After the requisite preliminary administrative steps had been taken, the parties appeared
before the Labor Board for a hearing on May 4, May 6, and August 3, 1993, January 24,
February 4, March 8, April 29, June 7, September 8, October 4, and December 15, 1994. At
such times, the parties appeared, were represented by counsel and were provided full opportunity
to adduce evidence, examine and cross-examine witnesses, and make argument. Post-hearing
briefs and reply briefs were filed by the parties, the last of which was received by the Labor
Board on April 7, 1995.

On July 7, 1995, the Complainants filed a supplemental brief claiming that the recent
decision of the Connecticut Supreme Court in Murchison v. Civil Service Commission, 234 Conn.
35 (1995) issued on July 4, 1995 was controlling upon the Labor Board in regard to the claims
made by the Complainants against the City and that the Labor Board must take notice of the
Court’s ruling relative to the statutory construction of Corm.  Gen. Stat.5 7-474(g).

On July 11, the Agent of the Board notified the Union and the City of the Complainants’
supplemental brief and requested them to file supplemental briefs on the applicability of the
Supreme Court’s decision in Murchison, supra to the facts presented by the aforementioned
complaints. Both the City and the Union filed supplemental briefs, the last of which was received
on August 29, 1995.

On the basis of the entire record before us, we make the following findings of fact and
conclusions of law and we issue the following order.

FINDINGS OF FACTS

1 . The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act, and at all times
material to this proceeding has been the exclusive statutory bargaining representative for a unit
of firefighters.

3. Complainants are members of the bargaining unit represented by the Union.

4 . At all times material to this proceeding, the City and the Union have been parties to a
collective bargaining agreement.

5 . Promotions for firefighters are made in accordance with the rules and regulations of the
City’s Civil Service Commission. Specifically, the Commission’s Rules and Regulations provide
that the Director of Personnel for the Commission shall ” . . . provide for the formulating and
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holding of competitive tests under his supervision to determine the relative qualifications for
persons who seek employment in or promotion to any class of position and as a result therefore
establish eligibility lists for the various classes and positions. ” (Ex. 1 Chapter XX $ 6, pg 66).

6 . Chapter V, 8  7 of the Civil Service Rules provide that:
“Promotional examinations shall be open to all regular employees who meet the minimum
qualifications as established and who are serving in an appropriate class as determined by
the Director of Personnel.”

Chapter VI, 8 3 of the Civil Service Rules provide that:

“The Director of Personnel shall establish promotional lists from which vacancies can be
filled in the competitive division. Vacancies shall be filled by promotion whenever
possible, and promotion shall be on a competitive basis, except where the Director of
Personnel with the approval of the Civil Service Commission and the Appointing
Authority, finds that competition is impracticable. Such lists shall consist of qualified
eligibles from among the permanent employees of the City of Waterbury. Such lists may
be established on a service wide or a department-wide basis as determined by the Director
of Personnel. ”

Chapter VII, $ 2 of the Civil Service Rules provide that:

“Insofar as possible, such vacancy shall be anticipated sufficiently in advance to permit the
Director of Personnel to determine who may be available for appointment, and to establish
an eligible list. If a new class is necessary, sufficient time must be allowed to prepare a
class specification, to have the Position Classification Plan amended by the Civil Service
Commission and to have the Compensation Plan amended by the Civil Service
Commission, the Board of Finance and the Board of Aldermen.”

7 . In the early 1980’s,  the City, through its Mayor and Civil Service Commission, and the
Union entered into an agreement, known as the St. John Agreement. That Agreement was in
settlement of a dispute that arose between the parties, and concerned, in part, what credit should
be given to candidates for jobs in the City’s Fire Department for firefighting experience in other
towns.

8. The Agreement provides, in part: “Any City employee - applicant who claims credit for
experience and training as a member of a volunteer fire department . . . as a permanent paid
member of a paid fire department other than the Waterbury Fire Department . . . in order to
qualify to take a promotional exam or as a basis for E & T credit on such exam shall not receive
any such credit based solely on the job title or rank held in said volunteer or paid department; the
credit shall be given if, and only if, it is found that after a functional comparison of work related
experiences in a qualitative and quantitative sense that the position/rank in question in the
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volunteer or non-Waterbury department is comparable to the same position or rank in the
Waterbury Fire Department . . . .” (Ex. 8, 0 3). Disagreements about the application of that
section of the Agreement were to be settled by appeal to the State Board of Mediation and
Arbitration. (Ex. 8, $6 3, 13)

9 . At the time of the hearing of this matter, Edmund Jayaraj had been the Director of
Personnel for approximately ten years. For job openings in the City’s Fire Department, he was
responsible for certifying the qualified candidates to the Board of Fire Commissioners, who then
appoint candidates to the Fire Department. In 1992, he oversaw the job posting, testing and
establishment of a list of candidates for the job of Fire Lieutenant. (Tr. 5/6/93,  pg. 38).

10. John Schlosser has been employed by the City as a Personnel Administrator since 1981.
He was the Personnel Administrator in charge of the Fire Lieutenant’s exam at issue here. He
was responsible for posting the exam announcement, reviewing applications, determining whether
applicants had sufficient experience for the job, and ensuring that the dates on which applicants
would be eligible to begin work in the position were indicated on the exam list. (Tr. l/24/94;
pgs. 90, 95)

11. On February 26, 1992, an announcement was posted for a promotional exam for Fire
Lieutenant. The exam was I’. .  . open to permanent Civil Service sworn personnel of the
Waterbury Fire Department. ” (Ex. 3).

12. The announcement for the exam also provided that “IN ORDER TO BE CONSIDERED FOR THIS

POSITION YOU MUST INDICATE ON YOUR APPLICATION THAT AS OF THE CLOSING DATE YOU HAVE THE

FOLLOWING EXPERIENCE (OR WILL HAVE IT. WITHIN SIX MONTHS): Four years firefighting
experience comparable to Waterbury Fire Service in a qualitative and quantitative sense . . . .”
(Ex. 3).

13. At that time, Complainants Michael Farrell and Dickie Murchison were employed by the
City as firefighters and had been so employed since July 11, 1988. Both Farrell and Murchison
timely applied for the Fire Lieutenant exam and position in March, 1992. (Exs. 4, 5).

14. At the time of application, both Farrell and Murchison had the 3% years of experience as
Waterbury firefighters required to take the exam. However, they were each a few months short
of the necessary experience to be appointed to the position unless their prior experience was
credited as being comparable in a qualitative and quantitative sense.

15. Prior to his employment by the City, Farrell had been employed as a firefighter by the City
of New Britain for approximately two months. Farrell sought to have that experience credited
toward the four years required for taking the Fire Lieutenant’s position. (Ex. 4).

16. Prior to his employment by the City, Murchison was employed as a firefighter for
approximately nine months by the Town of Ridgefield. Murchison sought to have that experience
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credited toward the four years required for taking the Waterbury Fire Lieutenant’s position. (Ex.
5).

17. To determine whether Farrell’s and Murchison’s non-Waterbury experience was
comparable in a qualitative and quantitative sense to Waterbury firefighters’ experience, Schlosser
followed his usual process of conducting a functional analysis of job duties. He contacted the fire
and personnel departments in New Britain and the fire department in Ridgefield. He confirmed
how long and in what positions Complainants were employed. He obtained information about
what duties they performed. He then compared the information with the information he had
obtained through a job analysis and other sources about the duties of Waterbury firefighters. (Tr.
l/24/94,  pgs. 113-123, 160-l).

18. Schlosser concluded that the experience that Farrell and Murchison had gained in prior
employment was comparable in a qualitative and quantitative sense to the experience of Waterbury
firefighters. Jayaraj reviewed and approved Schlosser’s conclusion. (Tr. l/24/94,  pg. 98).

19. On Friday, June 26, 1992, an exam list for Fire Lieutenant was promulgated. The list
reflected that Farrell and Murchison had ranked 8th and 19th,  respectively, on the exam and were
eligible to be appointed to the position of Fire Lieutenant immediately. (Ex. 6).

20. On June 26, 1992 and June 27, 1992, Farrell and Murchison were each notified by
authorized personnel of the Fire Department that they were to be promoted on Monday evening,
June 29, 1992, and were given their new assignments. (Tr. 5/5/93,  pgs. 35, 82-3).

21. On or around Saturday, June 27, 1992, the Union’s Vice-President Patrick Reilly was
serving as Acting President. Reilly received a telephone call from a Union member complaining
that credit had been given erroneously for non-Waterbury experience in the exam for Fire
Lieutenant and that some candidates were being wrongly promoted. (Tr. 5/6/93,  pg. 11).

22. On Monday morning, June 29, 1992, when Reilly arrived at the Union’s offices, he found
four or five written grievances from members complaining about the credit given for non-
Waterbury experience. Gary Keating, a member of the Union’s Executive Board, was in the
office as well, and conferred with Reilly about the grievances. (Tr. 5/6/93,  pg. 12).

23. At sometime between June 27 and June 29, 1992, Reilly reached several members of the
Union’s Executive Board, which also serves as the Grievance Committee. The record fails to
establish how many of those members he reached. In his telephone conversation, Reilly told those
members contacted that the Union might have to file a grievance about the non-Waterbury credit.
(Tr. l/24/94,  pg. 261, 269; Exs. 25, 25A).

24. Sometime thereafter, Reilly contacted Jayaraj to set up a meeting to discuss how credit had
been given for non-Waterbury experience. (Tr. 8/3/93,  pg. 13; Tr. l/24/94,  pg. 255).
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25. Around 9:00 a.m. on June 29, 1992, Jayaraj met with the Mayor of the City, Edward
Bergin,  regarding an unrelated matter. Bergin  said he had heard that credit had been given to
candidates for non-Waterbury experience that was not comparable in a qualitative and quantitative
sense. Bergin  further indicated that he would have a problem with that, because the Union had
brought to his attention an agreement where credit has to be given for experience in Waterbury.
Jayaraj suggested that appointments to the Fire Lieutenant positions be delayed for 15 days, at
which time the candidates in question would have four years of experience as firefighters in
Waterbury and then the whole problem would be moot. The Mayor stated that the Union wanted
appointments made that day. (Tr. 8/3/93,  pgs. 11-12).

26. Later in the morning, Jayaraj met with Union Board Members Reilly, Keating, Thomas
Brennan, and Francis McDonald. At this meeting, Jayaraj discussed the non-Waterbury
experience and called Schlosser in to explain how he had made his determination that Farrell and
Murchison and others should receive credit for non-Waterbury experience as firefighters. (Tr.
8/3/93,  pgs. 13-15) (Tr. 5/6/93,  pg. 14).

27. During this meeting, the Mayor called Jayaraj to ask how the meeting with the Union had
gone. Jayaraj responded that he was explaining to them the process by which he had made his
determination. The Mayor told Jayaraj “to have them come and see me. I will resolve it my own
way”, a message that Jayaraj related to them. (Tr. g/3/93,  pgs. 15-16).

28. After the meeting, Reilly told the Union’s secretary, Albert Valerioti, to draft a grievance
for the Union to file to protest the awarding of credit for non-Waterbury experience other than
in Bridgeport, Hartford and New Haven. (Tr. 5/6/93,  pg. 22). Valerioti did so, and according
to his regular procedure, assigned the grievance a number that followed sequentially the number
of the previous grievance. The instant grievance was assigned number 92G-08.  This was the
same number that Valerioti later assigned to another unrelated grievance, which was dated
October 1, 1992. (Tr. 10/4/94,  pg. 768).

29. Reilly immediately presented the Union’s grievance to Fire Chief Brennan. Brerman
immediately rejected the grievance that afternoon. However, the Chief’s letter is dated June 27,
1992 and refers to the ” . . . grievance tiled this  date . . . . ” (Tr. 5/6/93,  Ex. 17).

30. The Union, with Chief Brennan’s response in hand, immediately presented the grievance
to the Mayor who decided to sustain the grievance because ” . . . in my judgment their experience
was not comparable in a qualitative and quantitative sense with the position, comparable position
under the department. ” After the Mayor reviewed the St. John Agreement, the Mayor concluded
that Jayaraj had made the wrong decision. (Tr. 6/7/94,  pgs, 498-502; Ex. 19).

31. The Mayor’s memo sustaining the grievance was dated June 29, 1992 but refers to a
grievance filed June 27, 1992. (Ex. 19).

32. Shortly thereafter, Jayaraj told Schlosser to amend the eligibility dates for Murchison and
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Farrell to July 11, 1992 on the exam list to reflect the Mayor’s decision about non-Waterbury
experience. (Tr. l/24/94,  pgs. 99, 173).

33. At no time during the grievance process did the Union attempt to notify Farrell and
Murchison that the Union had filed a grievance. Neither Complainant was aware of the
grievance.

34. Between 2:15  and 3:30  on June 29, 1992, Brennan called Farrell and Murchison to notify
them that the grievance had been filed and sustained by the Mayor, and that they would not be
promoted that night. (Tr. 5/5/93,  pg. 35).

35. For the years 1992, 1993 and 1994, there were forty-two grievances filed that reached the
Mayor’s step in the grievance procedure. Not one of these grievances, other than the one which
underlies the present dispute, was processed to the Mayor’s step within one month of the filing
of the grievance.

36. Farrell and Murchison filed complaints with the Union, requesting that the Union file
grievances on their behalf to have their promotions reinstated. (Exs. 14, 28).

3 7 . At an Executive Board meeting on July 6, 1992, the Executive Board/Grievance
Committee denied the grievances. By letter dated July 7, 1992, the Executive Board notified
Farrell and Murchison of the Executive Board’s decision and reminded them of their right to
pursue grievances personally. (Ex. 14).

3 8 . A Union member who files a grievance is not usually notified of when the grievance is to
be considered at a meeting of the Executive Board/Grievance Committee. Farrell and Murchison
were not notified that their grievances were to be considered at the meeting on July 6, 1992. (Tr.
318194,  pg. 337).

39. On July 8, 1992, Schlosser notified Farrell and Murchison of the decision to deny them
credit for their non-Waterbury experience and the removal of their names as candidates to be
promoted. Farrell and Murchison appealed this decision to the Civil Service Commission, which
denied their appeal. Complainants appealed that decision to superior court. Ultimately, the
Connecticut Supreme Court held in Murchison v. Civil Service Commission, 234 Conn. 35
(1995),  that the initial determination as to whether an individual possesses the necessary
qualifications to qualify for a promotional exam is within the scope of Corm.  Gen. Stat. 0 7-474(g)
and, thus, not a bargainable subject that can be pursued through the grievance arbitration process.

4 0 . On July 11, 1992, Murchison filed a personal grievance with Brennan, which was not
resolved at that step. Murchison took the grievance to the next step, the Mayor, who denied the
grievance on July 29, 1992. (Ex. 35).

41. Valerioti prepared redacted minutes of the Union Executive Board Meetings for exhibits
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for the instant hearings. He changed an error in previously adopted minutes while he was
redacting those minutes. He has corrected previously adopted minutes on other occasions. (Tr.
10/4/94,  pg. 761).

42. The Union’s bylaws provide that “every member in good standing should have a right to
attend any meeting”. Art. IV 0 4 (Tr. 2/4/94,  pg. 26; Ex. 25).

43. The Union’s Bylaws also establish an Executive Board that ” . . . will meet upon call of
the President.” (Art. VII 0  5). The Executive Board, also acts as a Grievance Committee and
requires a 2/3  of its members to establish a quorum.

44. In the present case, no meeting of the Executive Board/Grievance Committee was held
prior to filing the instant grievance and no minutes were recorded.

45. In five letters dated July 7, 1992, secretary Valerioti notified the five grievants who had
grieved the exam process that the Union had filed grievance 92G-08  on June 30, 1992. (Exs. 20,
40(a)-43(b)).

46. The Union provided the June 29, 1992 minutes to Complainant Murchison and to this
Board, which minutes contained references to the grievance filed by the Union challenging
Murchison and Farrell’s eligibility for appointment. (Exs. 26, 46). During later testimony, the
Union’s witnesses acknowledged that no meeting occurred on June 29, 1992 and that the minutes
were from a meeting that occurred at a later date. (Tr. 10/4/94,  pg. 750).

47. Article V of the collective bargaining agreement in effect at the time the Union filed
the June 29, 1992 grievance stated as follows:

ARTICLE V
GRIEVANCE PROCEDURE

Section 1 - The grievance procedure prescribed by this Article is established to
seek an equitable resolution of problems that arise as a result of disputes
concerning the misinterpretation, misapplication, or violation of a provision of this
Agreement. A grievance shall be defined as a dispute between the City and the
Union or between the City and any employee or group of employees concerning:
(a) the application or interpretation of any Article of this Agreement; or (b) the
application or interpretation of any State Statute, Charter provision or City
Ordinance or Departmental rule or regulation, or Civil Service Rule or Regulation
except as such Civil Service Rule or Regulation applies to the conduct and
rating of merit examinations, the rating of candidates or other matters
enumerated in Section 7-474 (g) of the Connecticut General Statutes; or 0 any
condition effecting his or their health and safety (beyond those normally
encountered in all phases of fire fighting); or (d) alleged discrimination. (Emphasis
added).
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CONCLUSIONS OF LAW

1. The decision of the Supreme Court in Murchison v. Civil Service Commission, 234
Conn. 35 (1995) is binding upon the parties hereto by operation of the doctrine of res judicata.

2 . The City and the Union engaged in illegal collective bargaining by resolving a
grievance concerning a subjection which is illegal pursuant to Conn. Gen. Stat. 6 7-474(g).

3 . A certified exclusive collective bargaining representative has a statutory obligation
to its bargaining unit members that requires that it serve the interest of all members without
hostility or discrimination, that it exercise its discretion in complete good faith and honesty, and
that it avoid arbitrary conduct.

4 . The Union breached its duty of fair representation to Murchison and Farrell by
filing a grievance challenging the City’s promotional list for Fire Lieutenant on June 29, 1992
without a meeting and a vote in accordance with Article VII 8  5 of the Union’s bylaws.

DISCUSSION

Complainants first alleged that the grievance filed by the Union and sustained by the
Mayor concerned an illegal subject of bargaining and that the Supreme Court’s decision in
Murchison v. Civil Service Commission of Waterbury, 234 Corm. 35 (1995),  controls our
disposition of this case. They also allege that the Union and the City have conspired to and have
entered into an illegal and discriminatory agreement that is prohibited by 0 7-474(g) of the Act.
Finally, they allege that the Union has failed in its duty to represent the Complainants by
challenging their promotions without a vote taken by the Executive Board/Grievance Committee
at a regularly scheduled or specially called meeting in accordance with the Union’s bylaws or
constitution.

Both Respondents argue that the City and the Union have not engaged in illegal collective
bargaining in violation of MERA. Specifically, the Union argues that $  7-474(g) does not
preclude collective bargaining concerning the eligibility criteria for promotional examinations,
rather the section only precludes negotiations over matters concerning the conduct and grading
of merit examinations. The City argues that the necessary qualifications for taking a promotional
examination are subject to collective bargaining pursuant to Conn. Gen. Stat 8 7-474(g). In this
regard, it argues that when these qualifications were reviewed and revised by Mr. Schlosser, the
Union had the right to utilize the grievance procedure citing Daly v. Hartford, 215 Conn 14, 23-
24 (1990). With regard to the relevance of the Murchison decision, both the Union and the City
argue that this decision is not dispositive of the issues before the Board because of the differing
records and, therefore, is not binding upon this Board.

We first address the legal effect of the Supreme Court’s decision in Murchison. We begin
our analysis with a review of the principles of res judicata and collateral estoppel.
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“Claim preclusion, sometimes referred to as res judicata, and issue preclusion, sometimes
referred to as collateral estoppel, are first cousins. Both legal doctrines promote judicial
economy by preventing relitigation of issues or claims previously resolved. State v. Ellis,
197 Corm. 436,466,497 A.2d  974 (1985),  Scalzo v. Danbury, 224 Conn 124, 127, 617
A.2d 440 (1992). Under Connecticut law, ‘ [clollateral  estoppel, or issue preclusion,
prohibits the relitigation of an issue when that issue was actually litigated and necessarily
determined in a prior action. . . . For an issue to be subject to collateral estoppel, it must
have been fully and fairly litigated in the first action. It also must have been actually
decided and the decision must have been necessary to the judgment. . . . The doctrine of
collateral estoppel is based on the public policy that a party should not be able to relitigate
a matter which it already has had an opportunity to litigate’. [citations omitted; internal
quotation marks omitted]. Aetna Casualty & Surety Co. v. Jones, 220 Corm.  285,296,
596 A.2d  414 (1991). [Emphasis added]. Mulligan v. Rioux,  229 Conn. 716, 751, 643
A.2d  1226 (1994).”  Commissioner of Motor Vehicles v. DeMilo  & Co&,  233 Conn. 254,
267 (1995).

In Murchison, supra, the Plaintiffs, Murchison and Farrell, who are the complainants
herein, appealed to the trial court from a decision of the City’s Civil Service Commission denying
them eligibility from promotion to the position of Fire Lieutenant. The trial court dismissed their
appeal and the Complainants appealed. The issue before the Supreme Court was whether,
pursuant to $7-474(g)‘,  a dispute regarding the eligibility of Waterbury firefighters for promotion
to the position of Fire Lieutenant is subject to the grievance procedure of the collective bargaining
agreement between the City of Waterbury and the Firefighter’s Union. This is exactly the issue
presently before us. The Complainants allege -that  the City and the Union have engaged in illegal

‘Corm.  Gen. Stat. $ 7-474(g) reads in relevant part:

Nothing herein shall diminish the authority and power of any municipal civil service
commission, personnel board, personnel agency or its agents established by statute, charter
or special act to conduct and grade merit examinations and to rate candidates in the order
of their relative excellence from which appointments or promotions may be made to
positions in the competitive division of the classified service of the municipal employer
served by such civil service commission or personnel board. The conduct and the grading
of merit examinations, the rating of candidates and the establishment of lists from such
examinations and the initial appointments from such lists and any provision of any
municipal charter concerning political activity of municipal employees shall not be subject
to collective bargaining, provided once the procedures for the promotional process have
been established by the municipality, any changes to the process proposed by the
municipality concerning the following issues shall be subject to collective bargaining: (1)
The necessary qualifications for taking a promotional examination; (2) the relative weight
to be attached to each method of examination; and (3) the use and determination of monitors
for written, oral and performance examinations. In no event shall the content of any
promotional examination be subject to collective bargaining.
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collective bargaining by resolving a grievance concerning a subject (the necessary qualifications
for taking a promotional exam), which is illegal, pursuant to Corm.  Gen. Stat. $ 7-474(g).

In sustaining the Complainants’ appeal, the Court stated:

“As it was originally enacted, 6 7-474(g) exempted from collective bargaining, without
exception, all matters pertaining to the conduct and the grading of merit examinations and
the subsequent rating of candidates. In 1982, the legislature adopted No. 82-212, 6 1, of
the 1982 Public Acts (P.A. 82-212) which amended 3 7-474(g) to specify that proposed
changes for the necessary qualifications for taking the promotional examinations would be
subject to collective bargaining. Because P.A. 82-212 adopted an exception for proposed
changes to the necessary qualifications for taking a promotional examination, it is
reasonable to assume that the legislature intended qualifications for taking promotional
examinations to be within the scope of the ‘conduct . . . of merit examinations’.
Therefore, we conclude that the method of determining the necessary qualifications for
taking the examination that was in effect when P.A. 82-212 was adopted is implicitly
within the scope of the conduct of the examination and is not subject to collective
bargaining. ”

****

“In this case, the initial determination of the necessary qualifications for a candidate with
prior service was made when the commission executed the St. John agreement in 1980.
The agreement provides that an applicant who claims credit for service to a non-Waterbury
fire department in order to qualify for a promotional examination will receive such credit
if the other fire department service is deemed to be qualitatively and quantitatively
comparable to the equivalent position or rank on the Waterbury fire department. This is
precisely the standard set forth in the announcement of the examination for fire lieutenant
that prompted the plaintiffs to seek promotions. It is also the standard that the director of
personnel employed when he determined that the plaintiffs properly qualified to take the
examination and were entitled to the resulting promotions by virtue of their other service.
The director’s decision, therefore, was not a change in the process regarding qualifications
necessary to sit for the examination, but was merely an application of preexisting
qualifications under 0 7-474(g). We conclude that the decision to grant the plaintiffs credit
for their service to the fire departments of other cities was not subject to collective
bargaining and was therefore not subject to the union’s grievance procedure. ”
ikiurchison  v. Civil Service Commission, 234 Conn. 35, 45, 48, 49 (1995).

Notwithstanding the principles of res judicata both Respondents argue that the Supreme
Court’s decision in Murchison, supra is not controlling essentially on the grounds that the records
before each tribunal are different. To be sure, the record before this Board is more extensive than
that of the record before the Court, but it is also true that there are several additional issues that
have been presented to us that were not before the Court. More importantly, the fact that the
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Union did not make the same arguments before the Court that it is now presenting before us, does
not negate the fact that it could have done so. Under the doctrine of res judicata, a former
judgment serves as an absolute bar to a subsequent action involving any claims relating to such
cause of action, which were actually made or which could have been made. Connecticut Water
Co. v. Beuusoleil,  204 Conn. 38 (1987).

In any event, the issue raised by Complainants before us alleging that the City and Union
engaged in illegal collective bargaining in violation of 9 7-474(g) is identical to the issue presented
to the Court in Murchison, supra. Therefore, we concur in the Court’s holding that the City and
the Union engaged in illegal collective bargaining.

Duty of Fair Representation

We now turn to the Complainants’ claims that the Union breached its duty of fair
representation (DFR). Complainants argue that the decision to file the Union or institutional
grievance was in violation of the Union’s bylaws and constitution since there was no meeting of
the Grievance Committee to discuss and vote upon whether a grievance should be filed.

The Union contends that in order to prove a violation of the duty of fair representation,
the Complainants must show that the Union’s actions towards the Complainants were purposeful
and/or made in bad faith and that, in the present case, the record is devoid of any evidence
necessary to support a finding of animus towards the Complainants. Respondents further argue
that the Union’s bylaws are silent as to what procedures the Executive Board/Grievance
Committee must follow and that the bylaws grant to the President broad powers to oversee the
affairs of the local. Therefore, the Union’s filing of a grievance in this case was consistent with
past Union practice and not in violation of the DFR.

Standard

This Labor Board’s standard for assessing the existence of a breach of the duty of fair
representation stems from our adoption of the reasoning of the United States Supreme Court in
Vaca  Y. Sipes, 386 U.S. 171, 87 S.Ct. 903, 17 L.Ed.2d  842 (1967) and from Corm. Gen. Stat.
$8  7-470(b)(3)  and 7-468(d). In Vuca,  the Court enunciated the principle that the exclusive
authority granted to unions to represent employees within the bargaining unit is accompanied by
“a statutory obligation to serve the interests of all members without hostility or discrimination
toward any, to exercise its discretion with complete good faith and honesty, and to avoid arbitrary
conduct”. Vaca,  supra, at 177. We adopted this standard in City of New Britain (Henry
Kosinksi), Decision No. 1131 (1973). We later discussed this standard in more detail and
approved the reasoning of other key federal cases in Teamsters Union Local No. 677 and Ida
Singer, Decision No. 1141 (1973). In Teamsters Local 677, supra, we found no violation of the
duty under the Municipal Employee Relations Act stating:

II

. . . a bargaining representative has discretion whether to file a grievance and
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how far to pursue it, provided the representative acts in good faith and without
discrimination. ”

The statutory source of the duty of fair representation in the Municipal Employee Relations
Act is found in Connecticut General Statutes 9  7-468(c), which provides:

When an employee organization has been designated in accordance with the
provisions of $6  7-467 to 7-477, inclusive, as the exclusive representative of
employees in an appropriate unit, it . . . shall be responsible for representing the
interests of all such employees without discrimination.. . .2

This Board has elaborated on the standards to which a union must adhere in fulfilling its
duty of fair representation. We have stated, on many occasions, that a union breaches its duty of
fair representation only when its conduct toward a member of the bargaining unit is arbitrary,
discriminatory, or in bad faith. Town of East Windsor (Valerie Menard), Decision No. 3238
(1994); Winchester Board of Education, Decision No. 2872 (1990); University of Connecticut
AAUP (Judith Heald), Decision No. 2714 (1989).

A union does not breach its duty of fair representation simply by taking a position that
adversely affects one or more employees. Such conduct includes a union’s exercise of discretion
on how far to pursue a grievance, provided the decision is made in good faith and without
discrimination. Teamsters and Ida Singer, supra; Humphrey v. Moore, 375 U.S. 335; Ford
Motor Co. v. Huffman,  345 U.S. 330; State of Connecticut and Vera McGregor, et al., Decision
No. 2638 (1988); State Vocational Federation of Teachers and Local 1797 AFT, and Ralph
Kingsbury, Decision No. 2372 (1985).

Violation of the Union’s Bvlaws

Complainants argue that the Union breached its duty of fair representation when two or
three members of the Union’s Executive Board/Grievance Committee made a decision to process
a union, or institutional grievance without a vote taken at a regularly scheduled meeting or
specially called meeting in violation of the Union’s bylaws and constitution.

The Union argues that these above referenced facts do not violate the duty of fair
representation. Rather, they argue that in order for a complainant to prove a violation, it must
demonstrate that its actions were purposeful and discriminatory which exceed the bounds of the
Union’s wide discretion or that the Union acted in subjective bad faith. State Vocational

‘The quoted provision of 5  7-468(c) is that in effect as of the date of the complaint in this case. Note
that Conn. Gen. Stat. $5 S-272,7-468, and lo-153a  were all amended by Public Act 93-426. Specifically,
PA 93-426 amended the MERA by adding a new subsection (b)(4) to 7-470(b)(3) prohibiting an employee
organization from breaching the duty of fair representation to its members.
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Federation of Teachers, Local 1797, Decision No. 2372 (1985); City of Middletown, Decision
No 2778, (1990). We disagree.

While it is true that historically we have found a violation of the duty only when we have
found purposeful discrimination, we have continually adhered to the standards enunciated in Vaca
v. Sipes, 386 U.S. 171 (1976). Subsequent decisions by the Federal Circuit Courts have
explained in greater detail this standard, which provides that certain types of action, or inaction,
by a union can constitute a breach of the duty of fair representation even where there is no
purposeful discrimination.

A Union must conform its behavior to each of these separate standards. First, it
must treat all factions and segments of its membership without hostility or
discrimination. Next, the broad discretion of the union in asserting the rights of
its individual members must be exercised in complete good faith and honesty.
Finally, the union must avoid arbitrary conduct. Each of these requirements
represents a distinct and separate obligation, the breach of which may constitute
the basis for a civil action. Ruzicka  v. General Motors Corporation, 523 F 2d
306, 309-310 90 LRRM 2497 (6th Cir. 1975). See also Griffin v. International
Union of United Automobile Makers, 469 F.2d  181, 183, 81 LRRM 2485 (4th
Cir, 1974).

The Fourth Circuit has held that a Union’s conduct could be so indifferent to the rights of
its members or so grossly deficient that the conduct could be equated to arbitrary action. Wyatt
v. Interstate & Ocean Transportation Co., 623 F.2d  888, 104 LRRM 2409 (4th Cir . 1980). In
Moore v. Bechtel Power Corp., 840 F. 2d 634,636, 127 LRRh4  3023 (9th Circ.  1988) the Court
stated:

In all cases in which we found a breach of the duty of fair representation based
upon a Union’s arbitrary conduct, it is clear that the Union failed to perform a
procedure or ministerial act, that the act in question did not require the exercise of
judgement and that there was no rational and proper basis for the Union’s conduct.

In addition, it has been held that a Union’s failure to allow its membership to vote on a
contract or contract modification violates the duty of fair representation. In Alexander v.
International Union of Operating Engineers, AFL-CIO, 624 F. 2d 1235, 1240-41,  105 LRRM
2628 (5th Cir. 1980),  the Union’s agent agreed to modify the collective bargaining agreement,
but failed to adhere to its constitution by failing to submit the negotiated change to the
membership for a ratification vote. There the Court held that the Union’s failure to submit the
change to the membership, violated its duty of fair representation. In Conroy  v. Teamster Local
705, 129 LRRM 3240 (N.D.111.  1985),  the Unions had negotiated a mid-term modification in the
contract with regard to the seniority system without informing the members for a vote in
accordance with the Union’s constitution. The Court found that the Union’s failure to provide
for such a vote raised a material issue of fact as to whether the Union breached its duty of fair
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representation.

In Walker v. Teamster Local 71, 131 LRRM 3185 (W.D.  N.C. 1989),  the Court found
that the Union breached its duty of fair representation it owed to over - the - road drivers when
it failed to permit members to vote on the modification of a contract provision requiring that the
method of calibrating mileage expenses to change by a certain date. And in Livingston v.
International Association of Bridge Structural and Ornamental Iron Workers, AI%-CIO,  647
F. Supp. 723, 124 LRRM 2393 (W.  D. N. C.1986) the Court found that the Union’s notice to
bargaining unit members given orally during a break less than an hour- and- a- half before the
commencement of the meeting designed to ratify the collective bargaining agreement finalized that
very date, was inadequate and breached the Union’s duty of fair representation.

The above referenced cases support the view that a Union’s failure to abide by its own
bylaws or constitution in a manner that compromises the right of a union member can constitute
arbitrary action and/or bad faith which is sufficient to be a breach of the duty of fair
representation. The issue before us is whether the Union’s conduct in this case is so egregious that
it breaches the duty of fair representation.

The starting point for this analysis is Article IV 0 4 of the Union’s bylaws, which states
that “every member in good standing shall have a right to attend any meeting and to participate
in such meeting in accordance with the recognized rules as set forth in the manual of
Parliamentary Procedure adopted by this Local”. In addition, Article VII, 8 1 states that “The
Executive Board shall consist of seven (7) members . . . . ” Section 5 of that Article provides that
the Executive Board “will meet upon the call of the President”. Section 6 of that Article requires
that “[a] two thirds (2/3)  majority will be required to have a quorum”. Finally, 6  8 states that
“the Executive Board shall act as a grievance committee”. We believe that a reading of this
article compels a conclusion that in order for the Union to decide to file an institutional grievance,
a meeting must have been called and that at least five members needed to be present to vote and
approve of the grievance. The facts in the present case clearly reveal that the Union failed to
adhere to its own bylaws in filing the grievance challenging Murchison’s and Farrell’s
appointment to Lieutenant.

First, there was no meeting of the Executive Board/Grievance Committee to consider this
grievance. The record reveals that  on June 27, 1992 the Complainants were notified by the Office
of the Fire Chief that they would be promoted to Fire Lieutenant effective June 29, 1992. June
27,1992  was a Saturday. Sometime between the 27th and the 29th Acting President, Reilly
telephoned a number of Executive Board members to discuss filing a grievance challenging the
appointments. Despite the clear language of the constitution, Reilly did not call a meeting.
Moreover, during these telephone conversations no poll was taken. Reilly’s testimony indicates
that he told those members that he was able to reach that “we may have to file a grievance”
challenging the promotional list. Finally, even if we assume for the sake of argument that these
conversations constituted a “meeting” that met the requirements of the bylaws, Reilly’s testimony
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fails to establish that he reached the requisite number of Executive Board members necessary to
authorize the filing of a grievance.

The Union’s explanation for filing a grievance in this manner is not persuasive. The only
explanation for the unusual handling of the grievance was proffered by Keating who stated that
“we felt it would be beneficial to try and resolve this before the harm is done”. While expediting
a grievance before any harm occurs is a worthwhile union objective, we do not believe that a
union should be able to ignore its bylaws and constitution in doing so. In addition, the fact that
a union decides to file a grievance expeditiously does not mean that a swift resolution will be
forthcoming. In fact, the record reveals that from January 1992 through May of 1994, the Union
filed 42 grievances. No grievance, other than the instant grievance, was responded to by the
Mayor in writing within 30 days from the date the grievance was filed.3  Thus, based on this
history, it was extremely unlikely that the Union’s grievance challenging the promotional list
would have been answered by the Mayor prior to the appointments of the eligible candidates.

The Union also argues that the handling of the grievance challenging the Complainants’
promotion was consistent with past practice. There is no support in the record for this assertion. The
Union did not present any specific instance when they filed a grievance without a vote of the
Executive Board/Grievance Committee. All we have before us is the conclusionary testimony of
the President, Carozza, and Keating, an Executive Board member, stating that the process was no
different in this case than in past cases. However, the minutes of the Executive Board meetings
which were entered into evidence reveal that historically, the Executive Board routinely allocated
a portion of its meetings to discuss and resolve grievance issues. There is no evidence in these
minutes that the president could file a grievance independent of the Grievance Committee.
Moreover, the testimony of Union President Carozza that the President has the authority, by virtue
of the power of his office, to file a grievance on his own without going before the Grievance
Committee is not supported by a reading of the constitution. The only Section of the Constitution
that the Union points to in support of this contention is Article VI 0  1 A, which states that the
“[President] shall have under his direct charge, the care, management, general oversight of all affairs
of this local”. However, this general language cannot overcome the specific requirements of Article
VII, which requires a meeting by the Executive Board and a two thirds majority in order to take
effective action.4

3The Union’s witnesses tried to create the impression that the filing of this grievance in this matter
was not unusual. It was not until October 4, 1994, 17 months after these hearings began, that the Union
produced the documents subpoenaed by the Complainants, which revealed that no other grievance filed
during Mayor Bergin’s  term was responded to within 30 days from the date the grievance was filed.

4There  is also support in this State for the proposition that a deliberative body acts only at a regular
or special meeting held pursuant to law. American Brass Co. v. Ansonia Brass Workers Union Local
445, 17 Conn. Supp. 455 (1951). Furthermore, when a labor union or other private organization proceeds
in violation of its constitution or bylaws its actions are void. American Brass Co., supra at 459 citing
Minnesota Council v. American Federation, 220 Mum.  179, 193, 160 ALR 533.
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We conclude that the actions of the Union officials in this case violated the duty of fair
representation. We reach this conclusion based on a number of reasons. While the Union’s failure
to follow its own bylaws is an important factor in our decision, we do not believe that failure to
follow its bylaws and/or constitution standing alone necessarily constitute a violation of the duty
of fair representation. However, in this case the violation of the bylaw is especially egregious and
unrelated to any legitimate union interest. As such we conclude the Union acted arbitrarily in
breach of the duty of fair representation. Moreover, the Union’s arbitrariness was compounded
by a series of actions, as reflected in the record’s numerous discrepancies and inconsistencies,
which are so substantial and widespread that they compel the conclusion that the Union acted in
bad faith. This conclusion is supported by the fact that key testimony by Respondents’ witnesses
was both inconsistent and not credible. We set out this inconsistent and discrepant evidence
below.

Union’s Inconsistent And Discrepant Evidence

With regard to the initiation of the grievance, Reilly testified that he was contacted by
Union member Kenny on Friday and that he met Kenny at the Union office on Monday June 29,
1992, at which time Kenny gave Reilly the letter objecting to the new promotional list. At that
time, Reilly set up a meeting with  the personnel department. Kenney’s request was introduced as
Exhibit 20 at the May 6, 1993 hearing, Reilly also testified that he ran into the Mayor that
morning and after a brief conversation, contacted Union Secretary Valerioti and had him type up
a grievance and which Reilly gave to the Chief. After receiving the Chief’s answer, he went back
to the Mayor’s office and processed the grievance.

Keating testified that when he arrived at the Union’s office on Monday morning he
received at least four requests from members regarding the list. These requests were introduced
by the Union on February 4, 1994, nine months after Reilly’s testimony. Reilly had only
mentioned that he had seen Kenny’s letter before he filed the grievance. Moreover, Keating
testified to having only one meeting with the Mayor and that the Mayor gave the Union the
decision upholding the grievance, whereas, Reilly testified that there were two meetings.

Mayor Bergin  testified that he was sure he met with Union’s President Carozza on June
29, 1992 but fails to recall anyone else at that meeting. In addition, Bergin  claimed that he
reviewed the St. John agreement and the grievance and made a decision to sustain the Union’s
claim. The Mayor further testified that he had received written documents supplied to him by
Jayaraj. Bergin’s  testimony was inconsistent with Reilly’s, in that, Reilly claimed that he was
acting President at the time of this discussion, and that Carozza was not involved due to his
father’s death. Bergin’s  testimony was also contradicted by Personnel Director Jayaraj, whose
testimony we fully credit. Jayaraj testified that the Mayor never asked him how he [Jayaraj] made
his decision concerning comparable service in a non-Waterbury fire department.

We are also very concerned about the discrepancies in the dates of the various
correspondence regarding the grievance and the testimony explaining these dates. These
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discrepancies are too widespread to be attributable to mere inadvertence, negligence or lack of
recall. First, the Union contends that the grievance was filed on June 29, 1992, yet both the
Mayor’s and Chief Brennan’s response refers to June 27, 1992 as the date the grievance was filed.

In addition, the Union claims that it filed the grievance in response to individual requests
by five bargaining unit members. However, the letters sent to these members by the Union
Secretary Valerioti refer to the filing date of the grievance as June 30, 1992. No explanation was
given as to why Valerioti referred to June 30, 1992 as the date of grievance.

Second, the Union assigned this grievance the number 926-08,  a number it also gave to
a different grievance which was dated October 1, 1992. The only explanation as to why these
grievances would share the identical number was given by Union Secretary Valerioti who stated,
“I made a mistake. ” While this explanation may be reasonable, standing alone, here it is a part
of a pattern of mistakes and discrepancies, as well as witnesses’ demeanor that was not credible,
for which we have no reasonable explanation and as such infer a discriminatory motive.

Finally, we are concerned with the fact that the Union created a document after the fact
in preparation for these hearings. The Union in response to the Complainants’ request, submitted
to the Complainants minutes for a meeting purportedly held on June 29, 1992, at which time the
Union tabled the grievance D. Murchison letter to Chief Brennan. These minutes were later
presented to the general membership on September 10, 1992, read by Secretary Valerioti and
approved. However, at the October 4, 1994 hearing, Reilly, who was purported to be in
attendance at the June 29, 1992 Executive Board meeting, admitted he was at work that evening
and that these minutes were wrongly dated. There was no other testimony which explained this
significant discrepancy. Thus, we can only infer that the Union created the document in
preparation for the hearings before us.

While it is theoretically possible that so many errors were made in handling this grievance,
we conclude that, based on the full record and the credibility of the witnesses, that the Union
purposefully acted in bad faith. In any event, the Union’s conduct here was so consistently
deficient as to have constituted arbitrariness regarding Complainants. Complainants have sustained
their burden of proof that  Union officials failed to carry out their duty in “complete good faith and
honesty and to avoid arbitrary conduct”.

Remedy

This brings us to the question of remedy. The Complainants asks that we restore them to
the promotions which were wrongly denied them and that they be made whole for the wages lost
by the denial of that promotion from June 29, 1992 to the present. We understand that the
decision of Supreme Court in Murchison, supra, restored Complainants to the position of Fire
Lieutenant, effective June 29, 1992 and implicitly requires the payment of back pay. We are
bound by that judgement.

Complainants also request that we award attorneys fees and costs incurred in the present
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action. See Killingly Board of Education, Decision No. 2118 (1982); Mahalia  Jackson Dax
Care Center, Decision No. 2137 (1982); City of Stamford, Decision No. 2183 (1983); State of
Connecticut, Decision No. 2240 (1983). The standard that must be met to justify such a remedy
is that the Respondents’ defense is wholly frivolous and raises non debatable issues. We are not
persuaded that the standard has been met. While we believe the Union’s and City’s defenses to
be without merit, we do not believe that their arguments before the Board were either frivolous
or raised non-debatable issues. The arguments raised, although wrong were plausible. Therefore,
we will not award attorneys fees and costs.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the Union shall:

I. Cease and desist from filing grievances without following the provisions of the Union’s
bylaws which require a meeting of the Executive Board and a 2/3  majority to establish a quorum.

II. Take the following affirmative  steps which the Board finds will effectuate the purposes of
the Act:

a. Withdraw any grievances or legal challenges, if any, to the appointment of
Murchison and Farrell to the position of Fire Lieutenant.

b. Post immediately and leave posted for a period of sixty (60) consecutive days from
the date of posting, in a conspicuous place where the employees of the bargaining unit customarily
assemble, a copy of this Decision and Order in its entirety.

C. Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision and Order of the steps taken by the Union to comply herewith.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv  Sbona
Anthony Sbona
Acting Chairman

s/Patricia V. Low
Patricia V. Low
Alternate Board Member

s/Susan Carlson
Susan Carlson
Alternate Board Member

20



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th day of
April, 1997 to the following:

Philip A. Giordano, Mayor
City of Waterbury
City Hall Annex, 236 Grand Street
Waterbury, Connecticut 06702

Mary C. Pokorski
Attorney at Law
City of Waterbury
City Hall, 236 Grand Street
Waterbury, Connecticut 06702

Peter S. Carozza, President
UPFFA of CT
406 Farmington Avenue
Farmington, Connecticut 06302

Louis P. DeMici
Secretary/Staff Representative
Uniformed Professional Fire Fighters
Association of Connecticut
17 Flintlock Drive
Danbury, Connecticut 06810

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Attorney James R. Smith
Smith & Smith
530 Middlebury Road
P.O. Box 1263
Middlebury, Connecticut 0676

John W. Kingston
Agent
Connecticut State Board of Labor Relations
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WATERBURY FIREFIGHTERS.
ASSOCIATION, LOCAL 1339

V .

STATE BOARD OF LABOR
RELATIONS, et al.

: SUPERIOR COURT

: JUDICIAL DISTRICT OF
HARTFORD/NEW BRITAIN
AT HARTFORD

: MAY 6, 1998

MEMORANDUM OF DECISION

The plaintiff, Waterbury Firefighters Association,

Local 1339 (union), is the exclusive collective bargaining

representative of the firefighters employed by the city of

Waterbury. See Municipal Employee Relations Act (MERA),

General Statutes §§ 7-467, et seq. Waterbury ,firefighters

Dickie Murchison, Jr. and Michael Farrell complained to the

Connecticut State Board of Labor Relations (Labor Board)

that the plaintiff union and the city of Waterbury

improperly engaged in illegal collective bargaining and

entered into an illegal agreement, practices prohibited

under MERA. The complaint also alleged that the union

breached its duty of fair representation to Murchison and

Farrell.

Following an extensive contested case hearing the Labor

Board issued a decision on April 18, 1997. The decision,

relying on the principles of res judicata and collateral

.
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estoppel, applied  our Supreme Court's decision in Murchison

v. Civil Service Commission, 234 Conn. 35 (19951,  and found

that the city and union engaged in prohibited practices.

The Labor Board concluded therefore, that the union and the

city had violated MERA by engaging in illegal bargaining and

entering into an illegal agreement. The decision further

found that the union violated MERA by breaching its duty of

fair representation. The court sustains the appeal solely

on the issue involving the violations of the duty of fair

representation.

The plaintiff filed a timely appeal on May 28, 1997,

pursuant to the Uniform Administrative Procedures Act (UAPA)

General Statutes 55 4-166, et seq., and General Statut!es

§ 4-183. The record was filed by the Labor Board on

August 29, 1997. Briefs were filed by the plaintiff union

on December 18, 1997, and the Labor Board on January 27,

1998. The city of Waterbury and the complainants Murchison

and Farrell were named as defendants in the appeal. The

city of Waterbury entered an appearance but has not

otherwise participated in the appeal. Murchison and Farrell

have not participated in the appeal. The Union and Labor *

Board were heard in oral argument on April 7, 1998.
'8

The undisputed facts underlying this case have been set

forth in a related case, Murchison v. Civil Service

Commission, supra, 234 Conn. 38-40.

On February 26, 1992, 'the named defendant,
the civil service commission of the city of

2



Waterbury (commission), announced a promotional
examination for the position of fire lieutenant.
The closing date to file applications for the
examination was March 20, 1992, and the
announcement included the requirement that each
candidate have tl[f]our years firefighting
experience comparable to Waterbury Fire Service in
a qualitative and quantitative sense." The union,
the commission and Waterbury had formally agreed
upon this requirement of previous firefighting
experience on December 11, 1980, when they signed
a certain contract known as the "St. John
agreement."

[Murchison and Farrell] successfully
completed the examination. On June 26, 1992, the
commission's director of personnel determined that
both [Murchison and Farrell] were eligible to be
promoted immediately and notified them that they
would be promoted on June 29, 1992. Although on
the closing date for applications for the
examination, [Murchison and Farrell] were fifteen
calendar days short of completing four years of
service with the Waterbury fire department, the l

director of personnel determined that both
Murchison and Farrell had attained the
quantitative and qualitative equivalent of the
four year requirement by virtue of their previous
experience as firefighters in Ridgefield and New
Britain, respectively.

The union disagreed with the director's
decision to credit the . . . previous service, and
on June 29, 1992, it submitted a grievance to the
fire chief in accordance with the procedure in the
collective bargaining agreement between the union
and Waterbury. In the grievance, the union
claimed that the personnel department "has, or is
in the process of certifying certain ineligible
candidates for the position of Lieutenant in the
Fire Department," and that these candidates did
not comply with the four year requirement of
equivalent service. The fire chief declined to -,
take action on the union's grievance and deferred
to the next level of the grievance procedure,
which requires that the grievance be submitted to
the mayor.

On the same day, June 29, 1992, the union
submitted its grievance to the mayor of Waterbury,
Edward D. Bergin, who responded immediately. In
his written decision, Bergin sustained the union's

3
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appeal and directed the director of personnel to
certify only those candidates who had comparable
service in cities of comparable size. On July 8,
1992, the director of personnel notified the
plaintiffs of Bergin's decision and informed them
that, in compliance with the order of the mayor,
their eligibility for promotion to fire lieutenant
would be postponed until July 11, 1992. As 'a
result of that decision by the director of
personnel, which had been directed by the mayor,
[Murchison and Farrell] were not promoted to the
rank of fire lieutenant.

(Footnotes omitted.)

The court first addresses the propriety of the Labor

Board's reliance on the preclusive effect of Murchison in

finding that the union and the city engaged in prohibited

practices. In Murchison the issue and its resolution are

set forth in the opening paragraph: l

The principal issue in this appeal is
whether, pursuant to General Statutes § 7-474(g),
a dispute regarding the eligibility of Waterbury
firefighters for promotion to the position of fire
lieutenant is subject to the grievance procedure
of the bargaining agreement between the city of
Waterbury and the firefighter's union. We
conclude that it is not.

(Footnotes omitted.). Murchison v. Civil Service Commission,

supra, 234 Conn. 37.

The plaintiff attempts to distinguish this case from
.

the principal issue,in  Murchison but is unsuccessful in that

attempt. Noting that Murchison focused on eligibility.;for

promotion and the use of the grievance procedure to address

that issue, the plaintiff asserts that this case concerns

facts surrounding the grievance procedure not its use.

However, the underlying complaints specifically allege
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illegal collective bargaining and conspiracy to enter into

an agreement to implement an illegal agreement. The

complaints include the following "Discussion": "The

grievance filed by the . . . union, which was granted by the

Mayor . . . related to subject matter which is expressly

excluded from the grievance procedure . . . [such as]

matters enumerated in Section 7-474(g) of the Connecticut

General Statutes. . . .I1 (Internal quotation marks

omitted.)

The issue of the legality of the agreement to

disqualify Murchison and Farrell has been resolved, and it

is essentially the issue confronting the Labor Board on the
.

legality of the city and union's agreement under MERA. The

city and union could not relitigate the issue before the

Labor Board. See, Commissioner of Motor Vehicles v. DeMilo

& co., 233 Conn. 254, 267 (1995); Millisan v. Rioux, 229

Conn. 716, 751 (1994); Scalzo v. Danbury, 224 Conn. 124, 127

(1992); Aetna Casualty & Suretv Co. v. Jones, 220 Conn. 285,

296 (1991); and State v. Ellis, 197 Conn. 436, 466 (1985).

Thus, the Labor Board's conclusion that the union and city
.

engaged in illegal collective bargaining is correct.

The Labor Board also concluded that the union breached

its duty of fair representation to Murchison and Farrell.

On this issue the court finds for the plaintiff union and

sustains the appeal.
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The union as the exclusive representative of all

workers within its bargaining unit has the duty to fairly

represent all members of its bargaining unit. Vaca v.

Sipes,  386 U.S. 171 (1967). General Statutes § 7-468(c)

provides in pertinent part: "When an employee organization

has been designated in accordance with the provisions of

§§ 7-467 to 7-477, inclusive, as the exclusive

representative of employees in an appropriate unit, it . . .

shall be responsible for representing the interests of all

such employees without discriminating."

The Labor Board concluded that: "The  Union breached its

duty of fair representation to Murchison and Farrell by

filing a grievance challenging the city's promotional list

for fire lieutenant on June 29, 1992, without a meeting and

a vote in accordance with Article VII B 5 of the union's

bylaws.t'

In Vaca v. Sine's, supra,  386 U.S. 190, the Supreme

Court held: "[al  breach of the duty of fair representation

occurs only when a union's conduct toward a member of the

collective bargaining unit is arbitrary, discriminating or -

in bad faith."

In determining that such egregious conduct occurred in

the present case, the Labor Board apparently relied on the

principle articulated in Griffin v. Auto Workers, 469 F.2d

181, 183 (4th Cir. 1972): l'[~lithout  any hostile motive of

discrimination and in complete good faith, a union may
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nevertheless pursue a course of action or inaction that is

so unreasonable and arbitrary as to constitute a violation

of the duty of fair representation."

To sustain a member's action against his
union under Griffin standards, it is not necessary
that the union's breach be intentional. A union
representative could be so indifferent to the
rights of members or so grossly deficient in its
conduct purporting to protect the rights of
members that the conduct could be equated with
arbitrary action.

Wvatt v. Interstate & Ocean Transp.  Co., 623 F.2d 888, 891

(4th Cir. 1980). Also, see Walker v. Consolidated

Freishtwavs, Inc., 930 F.2d 376 (4th Cir. 1991).

From this line of authority the Labor Board reasoned:

The above referenced cases support the view"
that a union's failure to abide by its own bylaws
or constitution in a manner that compromises the
right of a union member can constitute arbitrary
action and/or bad faith which is sufficient to be
a breach of the duty of fair representation. The
issue before us is whether the union's conduct in
this case is so egregious that it breaches the
duty of fair representation.

(Decision, p. 15.)

The Labor Board, however, completely disregarded a

highly relevant and recent discussion of the duty of fair

representation by our Supreme Court in Labbe v. Hartford

Pension Commission, 239 Conn. 168, 193-95 (1996):
‘c

A union must represent its members in good
faith. This duty of fair representation derives
from the union's status as the sole bargaining
representative for its members. As such, the
union has the exclusive right and obligation to
act for its members and to represent their
interests. See General Statutes 5 7-468(d);
Tedesco v. Stamford, 222 Conn. 233, 247-48 (1992);
Masto v. Board of Education, 260 Conn. 482, 486-87

7
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(1986) ; see also Air Line Pilots v. O'Neill, 499
U.S. 65 (1991); Vaca v. Sines, supra, 386 U.S.
177; Steele v. Louisville & Nashville R. Co., 323
U.S. 192 (1944). Because the individual members
are thereby deprived of the opportunity to
represent themselves or to select a minority
union, this duty of fair representation is a
necessary ;I 'bulwark to prevent arbitrary union
conduct . . . .I" Brieninser v. Sheet Metal
Workers International Assn.. Local Union No. 6,
493 U.S. 67, 87 (1989); DelCostello  v.
International Brotherhood of Teamsters, 462 U.S.
151, 164 n.14 (1983); Vaca v. Sines, supra, [386
U.S.] 182.

. b

’ 1,

union
The duty of fair representation requires the
"to serve the interests of all members

without hostility or discrimination toward any, to
exercise its discretion in complete good faith and
honesty, and to avoid arbitrary conduct.11 Vaca v.
Sioes,  supra, 386 U.S. 177; see Air Line Pilots v.
O'Neill, supra, 499 U.S. 74; Chauffeurs, Teamsters
& Helpers, Local No. 391 v. Terry, 494 U.S. 558,
563 (1990).
arbitrarily,

A union breaches this duty if it acts
discriminatory or in bad faith. See

Air Line Pilots v. O'Neill,  supra, [499 U.S.] 67;
Vaca v. Sipes,  supra, [386  U.S.] 190.

In reviewing the substantive decisions of a
union, a court engages in a highly deferential
review in light of the "wide  latitude that
negotiators need for the effective performance of
their bargaining responsibilities.11 Air Line
Pilots v. O'Neill, supra, 499 U.S. 78. A union
does not violate its duty of fair representation
if it, in good faith, "sacrifice[sl  particular
elements of the compensation package" to the
detriment of some employees because the chosen
elements would likely result in increased benefits
for the employees in the bargaining unit as a
whole. Schneider Movins & Storase Co. v. Robbins,
466 U.S. 364, 376 (1984); cf. Barrentine v.
Arkansas Best-Freisht System.  Inc., 450 U.S. 728,,
742 (1981); Humnhrev  v. Moore, 375 U.S. 335, 349
(1964); Genovese v. Gallo Wine Merchants, Inc.,
226 Conn. 475, 488 (1993). Indeed, because I1 [tl he
whole process of collective bargaining is one of
give and take [and] compromise . . . [il f a union
breached its duty of fair representation of unit
members every time it made .a concession,
collective bargaining would be impossible.11
(Internal quotation marks omitted.) Connecticut

8
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Education Assn. v. State Board of Labor Relations,
5 Conn. App. 253, 275, cert. denied, 197 Conn.
814, 815 (1985).

In lisht of these nrinciples, we conclude
that a Itunion's actions are arbitraw onlv if, in
lisht of the factual and leaal landscape at the
time of the union's actions. the union's behavior
is so far outside a wide range of reasonableness .

as to be irrational." (Citation omitted;
internal quotation marks omitted.) Air Line
Pilots v. O'Neill, supra, 499 U.S. 67; see Ford5
Motor Co. v. Huffman, 345 U.S. 330, 338 (1953).
Furthermore, a union's actions are in bad faith if,
the union acts fraudulently or deceitfully;
Humphrev  v. Moore, supra, 375 U.S. 348-49; or does
not act to further the best interests of its
members.

(Emphasis added.)

In Labbe the bargaining union members claimed bylaw

violations by the union leaders as evidencing bad faith.

The plaintiffs contest that because Quigley
and Grodecki [the union officers1 negotiated the
August agreement 'secretly' and in violation of
union bylaws, they must have been acting in bad
faith. . . . As such, the plaintiffs contend
Quigley and Grodecki violated the bylaws by not
involving all the proper union officials in the
negotiations, not informing the membership of the
negotiations, and never asking the membership to
ratify the August agreement.

Labbe v. Hartford Pension Commission, supra, 239 Conn. at

198.
.

Assuming that the plaintiffs could prove the bylaw

violations the court concluded:

we conclude that the plaintiffs did not
adduce sufficient evidence to prove bad faith . .
. the plaintiffs simply failed to provide evidence
that Quigley and Grodecki acting intentionally or
dishonestly to mislead the membership.

9
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The Labor Board also fails to cite a more recent United'

States Supreme Court case addressing duty of fair

representation case. Air Line Pilots Association V.

O'Neill, 499 U.S. 65 (1991).

O'Neill further clarifies the standard for analyzing an

alleged breach of the duty of fair representation:

We hold that the rule announced in Vaca v.
Sioes, 386 U.S. 171, 190 (1967) -- that a union
breaches its duty of fair representation if its
actions are either "arbitrary, discriminatory, or
in bad faith"  -- applies to all union activity,
including contract negotiation. We hold that a
union's actions are arbitrary only if, in light of
the factual and legal landscape at the time of the
union's actions, the union's behavior is so far
outside a "wide range of reasonableness," Ford
Motor Co. v. Huffman, 345 U.S. 330, 338 (19531,  as
to be irrational.

Air Line Pilots v. O"Neill, supra, 499 U.S. 67.

The Labor Board's "Conclusions of LawIf is inconsistent

with the holdings in Labbe and O'Neill. r e q u i r e sLabbe

evidence of actions which are "intentionally or dishonestly

misleading." O'Neill and Labbe establish that "arbitrary"

means "irrationall' in this context.

The undisputed evidence is that the union was faced
.

with a dispute among its members over what non-Waterbury

experience would be credited for purposes of the fire . '.
lieutenant eligibility test. Certain members advocated a

'The relevant conclusion of law states: "The union
breached its duty of fair representation to Murchison and
Farrell by filing a grievance challenging the city's
promotional list for fire lieutenant on June 29, 1992
without a meeting and a vote in accordance with Article VII
§ 5 of the union's by1aws.l' (Decision, p. 9.)

10
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more exacting standard that limited transferable work

experience  to experience gained in other large Connecticut

cities: such as Bridgeport, Hartford and New Haven.

(Decision, p. 5-6, Findings of Fact 21 through 28.)

The "factual and legal landscape at the time" included

a history of a bitter labor dispute over the issue of credit

"for  firefighting experience in other towns." (Decision,

Pm 3, Finding of Fact 7.) The union's acting president and

other members of the executive committee without dissent

decided to strictly construe the comparability requirement

as to service with other departments. (R. Ex. 20.) Though

mistaken as to the means which they could use to enforce
l

their understanding of the "St.  John Agreement," there is no

basis for concluding that such action was "irrationa1.l~

The review of the Labor Board's factual findings is

governed by the substantial evidence rule. "Judicial review

of an administrative agency decision requires a court to

determine whether there is substantial evidence in the

administrative record to support the agency's findings of

basic fact and whether the conclusions drawn from those

facts are reasonable.... Neither this court nor the trial

court may retry the case or substitute its own judgment.for

that of the administrative agency on the weight of the

evidence or questions of fact." (Citations and internal

quotation marks.) Dolsner v. Alander, 237 Conn. 272, 280

(1996).

.

11



"The  substantial evidence rule governs judicial review

of administrative fact-finding under the UAPA. General

Statutes § 4-183(j) (5) and (6). An administrative finding

is supported by substantial evidence if the record affords a

substantial basis of fact from which the fact in issue can

be reasonably inferred. The substantial evidence rule

imposes an important limitation on the power of the courts

to overturn a decision of an administrative agency . . . and

to provide a more restrictive standard of review than

standards embodying review of weight of the evidence or

clearly erroneous action." (Citations and internal

quotation marks omitted; footnote omitted.) Dolsner v.
.

Alander, supra, 237 Conn. 281. Substantial evidence "is

something less than the weight of the evidence, and the

possibility of drawing two inconsistent conclusions from the .

evidence does not prevent an administrative agency's finding

from being supported by substantial evidence." (Citations

and internal quotation marks omitted.) Id.

The Labor Board's conclusion that the union bylaws

mandate that a two thirds vote of a quorum of the executive
.

committee give prior approval is not supported by

substantial evidence. The only testimony relating to the

issue was from union officers and executive committee

members. The testimony was unanimous in that no such

requirement existed. The Labor Board's finding that the

union witnesses were not credible does not make the converse

12
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of the testimony true in the absence of evidence. " [Al

trier of fact cannot, from the disbelief of one party's

testimony, infer that an opposing party's allegation,

unsupported by any evidence, is correct.l' Builders Service

Cor., Inc. v. Plannins & Zonins Commission, 208 Conn. 267,

293 (1988); Novak v. Anderson, 178 Conn. 506, 508 (1979).
*

The Labor Board's analysis of the bylaws is set forth

at page 15 of its decision:

The starting point for this analysis is
Article IV § 4 of the Union's bylaws, which states
that "every member in good standing shall have a
right to attend any meeting and to participate in
such meeting in accordance with the recognized
rules as set forth in the manual of Parliamentary
Procedure adopted by this Local". In addition,
Article VII, Ii 1 states that "The Executive Board
shall consist of seven (7) members. . . . I1
Section 5 of that Article provides that the
Executive Board llwill meet upon the call of the
President". Section 6 of that Article requires
that "[a]  two thirds (2/3)  majority will be
required to have a quorum". Finally, § 8 states
that "the  Executive Board shall act as a grievance
committee". We believe that a reading of this
article compels a conclusion that in order for the
Union to decide to file an institutional
grievance, a meeting must have been called and
that at least five members needed to be present to
vote and approve the grievance. The facts in the
present case clearly reveal that the Union failed
to adhere to its own bylaws in filing the
grievance challenging Murchison's  and Farrell's .
appointment to.Lieutenant.

Neither these references to the bylaws nor the byl,aws

themselves make executive committee approval a prerequisite

to filing a grievance.

The collective bargaining agreement defines @'grievance"

as a dispute over the collective bargaining agreement, any

13



law or charter provision, except as excluded by 8 7-474(g),

conditions affecting health or safety or alleged

discrimination. (R. Ex. #2, § 34, p. 11.) The grievance is

informally and orally initiated with an immediate

supervisor. (Ex 2, § 36, p. 11.) Thus, it does not

logically follow that any informal process of orally

disputing an extremely broad range of issues would require a

formal vote by the executive committee. It is not a

reasonable inference from the subordinate facts (provisions

of bylaws).

The Labor Board's analysis also fails because there is

no evidence of prejudice to the plaintiffs stemming from the
l

executive committee's failure to take a formal vote. Four

members of the union filed written grievances over the award

of non-Waterbury firefighting credit in relation to the

lieutenant's examination. (Decision, p. 5, Finding of Fact

22.) None of the union officers or members, other than

complainants, expressed any opinion inconsistent with the

position taken by the union. The union at a regular

executive committee meeting on July 6, 1992, voted
.

unanimously to ratify its action with respect to the fire

lieutenant promotion list grievances. (Decision, p. 7,.

Finding of Fact 37; Ex. 14.) Murchison and Farrell have not

explained how they were harmed by the failure of the

executive committee to have voted one week earlier. The

cases cited by the Labor Board for duty of fair



representation violations on the basis of procedural rule

violations involved scenarios where the complainants were

never allowed to vote and suffered real injury. See Walker

v. Teamster Local 71, 714 F. Sup. 178 (19891, reversed and

affirmed in part, 930 F.2d 376 (4th Cir.), cert. denied, 502

U.S. 1004 (1991); Livinsston v. International Assoc. of-

Bridge Structural and Ornamental Iron Workers. AFL-CIO, 647

F. Sup. 723 (W.D:N.C.  1986). Here, the Labor Board is

unable to point to any injury. The substantive decision on

the "quantitative and qualitative" issue is not the basis

for the conclusion. (See Decision. Conclusions of Law 4.)

For the procedure to be violative of complainants' riihts it

would have to have some impact. A one week delay in the

vote was meaningless. The union action was unanimously

endorsed by all four officers and six of the seven executive

committee members on July 6, 1992 (Ex. #27).

The Labor Board's decision references and to some

degree relies on "Union's Inconsistent and Discrepant

Evidence," (Decision p. 17). The discrepancies noted are
*

immaterial and irrelevant to any issues in the case. There

was no dispute that the promotion list came out on June 27,

1992 and the union successfully grieved the credited service

issue to the Mayor on June 29, 1992. The Labor Board's

focus on who was at what meeting is totally immaterial. The

union and city had no secret meeting or understanding. The

complainants were not notified until after the grievance

15
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resolution. Similarly, whether the grievances were filed in

writing on June 27, or June 29, 1992, is of no moment. The

grievance complaints could under the contract be orally

initiated.

The Labor Board's speculation as to backdating or

reusing the docket number of grievance 92G-08 is unsupported
-..

by the record and is not a reasonable basis for the Labor

Board to "infer a discriminatory motive." The complainants

Murchison and Farrell introduced evidence (Ex. #11) which on

July 7, 1992 identifies grievance 926-08. The Fire Chief in

a letter dated June 27, 1992, references grievance 926-08

(Ex. #7) as does the Mayor of Waterbury on June 29, 1992
.

(Ex. #19). Attributing significance to the reassignment of

grievance 926-08 on October 1, 1992, is the highest form of

speculation.

The Labor Board, in its decision, at page 18, further

concludes that the union "created the [June 29, 1992 minutes

of an Executive Board meeting] in preparation of the

hearings before us." The undisputed testimony supported by

numerous items of documentation (Exhs. #53, 54A, 54B, 54C
.

and 55) indicates that the July 29, 1992 executive committee

minutes were incorrectly labeled June 29, 1992. Counsel for

Murchison and Farrell did not dispute this. (T., December

15, 1994, pp. 791-92)

The existence of a dispute between the union and a few

of their members over the value of non-Waterbury

16



firefighting service does not constitute sufficient evidence

of a violation of the duty of fair representation.

The appeal is sustained and the case is remanded for a

Labor Board order vacating the finding of a violation of the

duty of fair representation and the order associated with

such finding.

, J.
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