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DECISION AND DISMISSAL OF COMPLAINT

On May 13,1993  Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a complaint
with the Connecticut State Board of Labor Relations (the Labor Board) alleging that the Norwalk
Board of Education (the School Board or Board of Education) had engaged in practices prohibited
by the Municipal Employee Relations Act (the Act or MERA). Specifically, the Union alleged that
the School Board had bargained in bad faith and had failed to abide by the terms of a settlement
agreement.

By letter dated August 24, 1993, after investigation of the complaint, John W. Kingston,
Agent of the Labor Board recommended dismissal of the complaint. This recommendation was sent
by regular mail to Union Staff Representative Paul Wallace, the same individual who had signed the
complaint.

No objection to the recommendation for dismissal was filed by the Union pursuant to Sec.
7-471-24 of the Regulations of State Agencies and, by letter dated September 8, 1993, Kingston



informed the parties that the case was closed. On April 22,1994 Union Attorney J. William Gagne,
Jr. wrote to Kingston requesting the status of the case and requesting that the matter be handled “as
expeditiously as possible”. Attorney Gagne’s letter was not copied to the School Board nor to its
attorney. By letter dated May 23,1994 and received by the Labor Board on May 24,1994,  Attorney
Gagne requested that the instant case and Labor Board Case Number 15,396 (involving the same
parties) be reopened, claiming that he had not received notice of the recommended dismissal of these
cases. Attorney Gagne’s letter was not copied to the School Board nor its Attorney. By letter dated
October 20, 1994, School Board Attorney Elizabeth A. Foley objected to the scheduling of this
matter for a hearing on the grounds that the Labor Board lacked jurisdiction to hear the matter
because the Union had not timely objected to the Agent’s recommendation for dismissal and the
matter had been closed by Kingston on September 8, 1993.

On May 4,1995, at a hearing concerning Labor Board Case Number MPP-15,396 the School
Board filed a motion to dismiss MPP-15,396 on the grounds that the Labor Board lacked jurisdiction
because that case had also been closed by the Agent due to the Union’s failure to timely file
objections to the Agent’s recommendation for dismissal. At the hearing in MPP-15,396, the Labor
Board consolidated that matter with MPP-15,522 (the instant case) for purposes of deciding the
motion to dismiss.

By letter dated August 18,1995  the parties were informed that the Labor Board had denied
the School Board’s motion to dismiss.

This matter then came before the Labor Board for a hearing on August 23, 1995 at which
time the Union finished the presentation of its evidence and rested its case. Another hearing date
was scheduled for October 3, 1995 to allow the employer to present its evidence. On September 18,
1995 the Union filed an amended complaint with the Labor Board adding allegations that the School
Board had violated a settlement agreement in Case Number MPP-7787 and had restrained and
coerced the Union in several other ways. On September 29, 1995 the School Board objected to the
amended complaint on the grounds that the amendment did not allege subject matter related to the
allegations in Case Number MPP-15,522 and claiming that the School Board would be prejudiced
by the filing of such an amendment.

At the hearing held on October 3,1995 the Labor Board disallowed the amended complaint
on the grounds that the subject matter was unrelated to the original complaint and that the Union
could file another complaint if it chose to pursue the additional allegations. Also at the October 3,
1995 hearing the School Board renewed its motion to dismiss on jurisdictional grounds and on the
further grounds that Counsel for the Union had engaged in ex parte communication with the Labor
Board. The parties completed the presentation of the evidence on the merits of this matter on
October 3, 1995. Both parties had been allowed full opportunity to present evidence, examine and
cross examine witnesses and to make argument. Both parties filed post hearing briefs the last of
which was received by the Labor Board on March 12,1996.
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On September 25, 1996 the Labor Board issued a Procedural Order in this case in which it
determined that the May 23, 1994 correspondence from Attorney Gagne to the Labor Board
requesting that this matter be reopened constituted an ex parte communication in violation of Section
4-181 of the Connecticut General Statutes. See also: Norwalk Board of Education, Dec. No. 3397
(1996) (discussing the same correspondence in Case Number MPP-15,396). In the Procedural
Order, the Labor Board ordered a further hearing for the sole purpose of allowing the Union to
present evidence to rebut the presumption of prejudice of its ex parte communication.

A hearing was held on December 4, 1996 for the purpose of hearing the Union’s rebuttal
evidence. Both parties appeared, were represented and allowed the opportunity to present evidence,
examine and cross examine witnesses and make argument. Both parties filed briefs on the issue of
the effect of the ex parte communication which were received by the Labor Board on February 7,
1 9 9 7 . Based on the record before us, we make the following findings of fact and conclusions of law
and we dismiss the complaint on the grounds that the School Board was prejudiced by the ex parte
communication in this matter.

FINDINGS OF FACT

The following facts are based on the record and upon the contents of the administrative file
of the Labor Board of which we take notice.

1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . On August 24, 1993, after an investigation of the instant complaint, Labor Board
Agent John W. Kingston issued to the parties a recommendation for dismissal of the complaint. The
recommendation was sent to Union Representative Paul Wallace, the individual who had signed the
complaint.

4 . By letter dated September 8, 1993, Kingston informed Wallace and School
Superintendent Ralph Sloan that the matter was closed.

5 . By letter dated May 23, 1994 and received by the Labor Board on May 24, 1994,
Union Attorney J. William Gagne Jr. requested that this matter be reopened, claiming that he had
not received a copy of the August 24,1993 correspondence from Kingston recommending dismissal
of the case. Attorney Gagne’s letter was not sent to the School Board nor to School Board counsel.

6 . This matter was administratively reopened and placed on the Labor Board’s calendar
for formal hearing.

7 . Counsel for the School Board objected to the reopening and scheduling of this case.
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8. The May 23, 1994 letter from Attorney Gagne to Agent Kingston constitutes an ex
parte communication pursuant to Corm. Gen. Stat. 4 4-181(c).

9 . The Union failed to rebut the presumption of prejudice to the School Board of the ex
parte communication referred to above.

1 0 . The School Board was prejudiced by the ex parte communication referred to above.

CONCLUSION OF LAW

1. The Norwalk Board of Education was prejudiced by the ex parte communication
dated May 23,1994  from Attorney J. William Gagne, Jr.

DISCUSSION

The letter which forms the basis of the School Board’s motion is dated May 23,1994  and was
received and date-stamped by the Labor Board on May 24,1994. The letter is addressed to Agent
Kingston, signed by the Union’s attorney and states in full as follows:

Re: Case No. MPP-15,396 & MPP-15,522

Please be advised that I am requesting the above cases be reopened as neither Attorney Susan
Creamer of Council 4 nor I were notified of their dismissal by the Board.

There is no indication on the letter that a copy was sent to the School Board or its attorney.

Corm. Gen. Stat. 5 4-l 8 1 bars ex parte communication by any party in a contested case
proceeding with any member of the agency about any issue in that case without notice and
opportunity for all parties to participate in the communication.’

In the present case there can be no dispute that the Union is an interested party and that
Attorney Gagne is its representative and that Mr. Kingston, as Agent of the Labor Board is a member
of the agency. Thus the letter is a communication that falls within the threshold requirements of
9 4-l 8 l(c). The next question is whether the letter concerns an issue in the case. We find that it

‘Corm.  Gen. Stat. 94-l  8 1 (c) provides as follows:
Unless required for the disposition of ex parte matters authorized by law, no party or intervenor in
a contested case, no other agency, and no person who has a direct or indirect interest in the
outcome of the case, shall communicate, directly or indirectly, in connection with any issue in that
case, with a hearing officer or any member of the agency, or with any employee or agent of the
agency assigned to assist the hearing offker or members of the agency in such case, without
notice and opportunity for all parties to participate in the communication.
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does. By making a request to reopen the case, counsel was placing before the Labor Board the issue
of whether the Labor Board or its Agent had the authority to reopen a case closed pursuant to Sec.
7-47 l-24 of the Regulations. At that point, counsel for the Union was obligated, pursuant to Corm.
Gen. Stat. 0 4-  18 1 (c) to notifl opposing counsel or party. His failure to do so constitutes an ex parte
communication.

The effect of an ex parte communication has been made clear by several recent decisions of
the Connecticut Supreme Court. In Henderson v. Department ofMotor Vehicles, 202 Conn. 453,
457 (1987),  the Court rejected the Appellate Court’s holding that in order to be entitled to relief, a
plaintiff must prove prejudice to his rights resulting from an ex parte communication. Instead, the
Court held that: “[slince  it has been demonstrated that a violation of 4-181 has occurred, a
presumption of prejudice must be deemed to arise.” This presumption is rebuttable.

In Henderson, the Court allocated to the agency, the burden of proving that the ex parte
communication did not prejudice the other party in the proceeding. In Henderson the agency’s
adjudicator engaged in the ex parte communication with a party to a proceeding prior to taking
record evidence. The agency argued before the Court that the plaintiff was not prejudiced by this
communication when the adjudicator made his decision. In the present case, the Union is the party
that engaged in the ex parte communication and we, therefore, allocated the burden to the Union of
proving that the School Board was not prejudiced. A hearing was held specifically for that purpose
and briefs were filed by both parties. The Union failed to present any evidence concerning prejudice
to the School Board and therefore, the presumption was not rebutted. Accordingly, it is appropriate
to grant the School Board’s requested relief and dismiss the complaint. See: Norwalk Board of
Education, Dec. No. 3397 (1996).

ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be and the same hereby is DISMISSED.

s/Antonia  C. Moran
Antonia C. Moran
Acting Chairman

s/Anthonv  Sbona
Anthony Sbona
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 2nd day of
April, 1997 to the following:

Attorney Nathaniel G. Brown
Sullivan, Schoen, Campane & Connon
646 Prospect Avenue
Hartford, Connecticut 061054286

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06 109

Dr. Ralph E. Sloan
Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk Connecticut 06852

John Mosby
Local 1042,lS  Adamson Avenue
South Norwalk, Connecticut 06854

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1 JoiAgstf Ag~~
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