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RULINGS ON MOTIONS TO DISMISS

On November 30, 1995, the City of Bridgeport (the City) filed with the Connecticut State
Board of Labor Relations (the Labor Board) a petition (MEE- 17,746) pursuant to Section 7-
47 l(1) of the Municipal Employee Relations Act (the Act) seeking to modify or clarify an
existing unit of firefighters represented by the International Association of Firefighters ( the
Union) by excluding the ranks of Deputy Chief and Assistant Chief. On January 5, 1996, the
City filed a substantially identical petition (MEE-17,952). After the requisite preliminary steps
had been taken, the cases were consolidated for hearing. At the hearing held on June 17, 1996,
the parties appeared, and were represented by counsel. At that time , the City amended both
petitions to delete the rank of Assistant Chief from the petitions, thereby seeking to exclude only
the rank of Deputy Chief. Later in the hearing, counsel for the Union moved to dismiss both
petitions on the grounds that the petitions are not timely filed.

Based upon the record before us, we issue the following ruling denying the Union’s
motions to dismiss.



FINDINGS OF FACT

1. The City is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act.

3 . The City and the Union were parties to a collective bargaining agreement (contract)
which was effective July 1, 1992 through June 30, 1996. (Ex. 1)

4 . The duration clause of the contract requires that a party wishing to terminate, amend or
modify the labor contract give written notice to the other party no more than 210 days nor less
than 180 days prior to the expiration date. (Art. 33, Ex. 1)

5 . Pursuant to $ 7-471-8(b) of the Regulations of State Agencies, a petition will be
considered timely if filed between 180 and 150 days prior to the expiration of a collective
bargaining agreement.

6 . The City filed a petition (MEE- 17,746) to clarify or modify an existing unit (a
modification petition) on November 30, 1995 seeking to exclude from the unit the ranks of
Deputy Chief and Assistant Chief. November 30, 1995 was the 214th day prior to contract
expiration.

7. On January 5, 1996, the City filed a substantially identical petition (MEE- 17,952).
January 5, 1996 was the 178th day prior to contract expiration.

8. The City subsequently amended both petitions so as to exclude only the rank of Deputy
Chief.

9. By letters dated March 11, 1996 and April 29, 1996, the Union made demands to bargain.
The City responded on May 17, 1996 (Ex. 2),  stating that the demands were untimely under the
2 lo-  180 day notice period of the duration clause of the contract.

DISCUSSION

In its brief in support of its motion to dismiss, the Union argues that both petitions are
untimely filed, albeit for different reasons. With regard to petition MEE- 17,746, which was filed
on November 30, 1995, the Union argues that the petition was untimely because it did not
conform to the Board’s “window period” as defined in Section 7-471-8(b) of the Board’s
regulations.’ In addition, it argues that the “window period” is only a window for employees to

‘Section 7-471-8 of the Regulations of State Agencies provides as follows: (b) a petition will be
considered timely if it is filed between 180 and 150 days prior to the expiration of the collective
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express their wishes concerning their bargaining representative and is not an appropriate vehicle
to seek clarification or modification of an existing unit. With regard to petition MEE-17,952,  the
Union argues that Article 33 of the contract requires either party to the agreement to notify the
other if it wished to terminate, amend or modify the bargaining agreement. This notification
must take place during a “window period” of 210 to 180 days prior to the contract’s expiration
date. Since neither party notified the other that it wished to make changes in the collective
bargaining agreement, the agreement was “rolled over” for an additional year until June 30,
1997. Thus, the 1996 window has expired and the petition is untimely. In addition, the Union
argues that since both the Union and the City recognized the position of Deputy Chief and
Assistant Chief as appropriately included in the bargaining agreement, the City had an
affirmative obligation to notify the Union during the contractual “window period” based on our
reasoning in City ofMe&fen,  Decision No. 3268 (1 995).2

The City’s argument is that Section 7-471(4)  of the Act is ambiguous and as such we
should look to the legislative history for guidance. It contends that this legislative history reveals
that the legislature intended the amendment to bar petitions to modify or clarify only if they are
filed by individuals attempting to leave an existing unit.

The primary question for our consideration is whether or not a clarification or
modification petition may be filed during the 180-l 50 day window period prior to the expiration
of the contract.

The filing of modification petitions is governed by 9 7-471(4)  which states as follows:

Sec. 7-471(4).  An employee organization or municipal
employer may file a petition with the board seeking a
clarification or modification of an existing unit. The power
of the board to make such clarification and modification
shall be limited to those times when a petition for
clarification or modification is filed by either an employee
organization or a municipal employer. No petition seeking

bargaining agreement covering the employees who are the subject of the petition. The Board may
consider petitions filed at other times if compelling reasons are shown for deviations from the foregoing
regulations.

’ In Meriden, supra, we dismissed the City’s petition to modify an existing unit without a
hearing. There, responding to the City’s Memorandum In Opposition to the Agent’s Recommendation of
Dismissal, we observed that the City and the Union had agreed to the composition of the bargaining unit
just five months prior to the petition and that the City had made no claim of changed circumstances. In
the present case, the petition was filed over three years after the signing of the agreement and changed
circumstances are alleged. Thus, we do not see the factual circumstances in Meriden to be relevant to
the facts presented here. Therefore, we dismiss this argument without further discussion.
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a clarification or modification of an existing unit
shall be considered to be timely by the board during
the term of a written collective bargaining
agreement, except that a petition for clarification or
modification filed by an employee organization
concerning either (1) a newly created position or (2)
any employee who is not represented by an
employee organization, may be filed at any time.

A casual reading of the last sentence of this section would seem to indicate that an
employer may not file such a petition during the term of a labor contract and that a union also
could not tile this kind of petition during the same period except in the two situations specified in
the statute. However, in City of Meriden, Decision No. 3268 (1995),  we noted the apparent
contradiction in this section. There we stated that: “At first glance, this section of the statute
[ 0 7-471(4)]  would appear to require dismissal of the instant petition. We realize, however, that
there may be a conflict between this section and other statutory sections and our case law.
Neither party has addressed this issue herein. Since we dismiss this petition on other grounds,
we do not need to resolve these potential conflicts at this time and leave them for another
matter.” Id.  p.3. In the present case, however, we are clearly required to address the timeliness
issue for petitions for clarification or modification. We conclude that a modification petition
may be filed during the 180-l 50 day “window period” prior to contract expiration or at a time
when a contract bar is not in effect.

We begin our analysis with the following well established principle of statutory
construction:

“ If the language of a statute is plain and
unambiguous, we need look no further that the
words themselves because we assume that the
language expresses the legislature’s intent.” Frillici
v. Westport,  231 Corm. 418,430,650  A.2d  557
(1994).

In the present case, Section 7-471(4)  is not clear and unambiguous. The first sentence of
the section gives an employee organization or municipal employer the right to file a petition
seeking clarification or modification of a bargaining unit. This is a change from our case law
since prior to this amendment employees also had the right to file such petitions. The second
sentence bars the Labor Board from clarifying or modifying a unit unless there is a petition filed
by either a municipal employer or a employee organization. This sentence is redundant since the
Labor Board can only act based upon a petition filed by a municipal employer or employee
organization. The third sentence, however, contradicts the second sentence by stating that
petitions for clarification and/or modification will be considered untimely if tiled during the term
of a labor contract unless the petition concerns a newly created position or involves an employee
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who is not presently represented and then, only if the petition is filed by an employee
organization. Thus, unlike the first and second sentences which allow a municipal employer to
file a petition, this sentence effectively bars such petitions. In summary, this section has three
sentences with three different meanings. From this contradictory language, we cannot
reasonably ascertain what the legislature intended by this amendment.

When faced with ambiguous statutory language we must look beyond the words of the
statute to the legislative history and the circumstances surrounding its enactment. West Hartford
Interfaith Coalition, Inc. v. Town Council, 228 Corm.  498,507-508 (1994). In reviewing the
legislative history, we do not believe that the General Assembly intended to preclude the filing of
all clarification and modification petitions by employers. Senator Maloney who moved for
passage of the bill stated: “What this bill does is prohibit individuals from attempting to petition
out [ofl bargaining units during the pendency  of a contract.” Sen. Proceedings, May 29, 199 1, p.
2586. In the House of Representatives, Representative Adamo stated that: “.... The bill
basically prohibits individual State [sic] and municipal employees from filing petitions with the
State Board for Labor Relations for modification or clarification of who belongs to their
collective bargaining units.” H.R. Proceedings, May 8, 1991, p. 4534.

Thus, the principal purpose apparent in the legislative history was to prevent the filing of
such petitions by individual employees during a contract term and limiting that right to
employers and unions. There is no indication whatsoever in the legislative history of 0 7-471(4)
of an intent to abolish completely the right of an employer to file a modification petition or limit
the right of a union to do so to the two stated situations. From this legislative history, we cannot
conclude that the General Assembly intended this result.

This conclusion is supported by another rule of statutory construction which holds that an
agency is obligated to search for a construction of a statute that makes a harmonious whole of its
constituent parts. Dept. Of Administrative Services v. Employees’ Review Board, 226 Conn.
670,679 ( 1993). Also, if a statute is capable of two constructions, one that is rational and
effective and accomplishes the act’s purpose and another which leads to bizarre results
destructive of the purpose, then the former should prevail. Department ofAdministrative
Services, supra.

One of the primary purposes of the Act is to allow employees the fullest freedom in
exercising their right of self organization. Particularly relevant to this goal is Section 7-47 l(1) of
the Act which provides “... no election shall be directed by the board during the term of a written
collective bargaining agreement, except for good cause.” The above cited language is referred to
as our “contract bar “ rule. We have interpreted this language as barring a challenging petition
for representation unless it is filed in a “window period” (now established by regulation). This
contract bar rule fulfills two primary purposes of the Act, i.e., to ensure stability in the collective
bargaining relationship while at the same time allowing employees the freedom to chose their
collective bargaining representative. This freedom of choice is not a one time event, but includes
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the freedom of employees to “... change their minds as to which, if any employee organization
they want to represent them.” Town of Manchester, Decision No. 813 (1968). We have
consistently allowed for employees to file petitions for decertification during an appropriate
window period to decertify the existing bargaining representative and either choose a different
representative or in the alternative, no bargaining representative at all.

We have not, however, limited the filing of petitions to modify or clarify an existing unit
to the 180-l 50  day “window period”. Historically, we have permitted employees to file petitions
to be included or excluded from a supervisory unit or on other grounds during the life of the
contract. Totin  of Greenwich, Decision No. 3091 (1993). We have also stated that modification
petitions, many of which are filed by employers, are not subject to the contract bar rule where
they seek to separate supervisors and non-supervisors, so as to adhere to our statutory mandate
that these two categories not be included in the same unit, East Hartford Board of Education,
Decision No. 1980 (198 1); City of New Haven, Decision No. 24 17 (198 1); Town of Plymouth,
Water Pollution ControlAuthority,  Decision No. 3053 (1992). With regard to clarification
petitions, we have previously recognized that they do not have the same potentially disruptive
effect as do petitions for decertification. Discussing the provisions of 97-471 that existed prior to
the enactment of 97-47  l(4) in 1991, we observed that despite the statute’s requirement that “[n]o
election shall be directed by the board during the term of a written agreement except for good
cause,” that “[blecause  a petition for clarification normally does not result in an election, and
because it does not disrupt the contract, neither the statutory words nor the statutory purpose
apply automatically to all petitions for clarification.” City of Bristol, Decision No. 1003, (197 l),
at p. 4. Therefore, from the standpoint of promoting the stability of collective bargaining
relationships (which is the essence of the contract bar doctrine), there is no good reason to
unduly limit the filing of modification petitions. If petitions aimed at changing the collective
bargaining representative may be filed during the 180-l 50 day window period, there is no valid
reason to conclude that a far less disruptive type of petition (a clarification petition) may not be
filed during that same period. Thus, to interpret Section 7-471(4)  as barring all petitions for
modification or clarification except for the reasons stated in the last sentence of Section 7-471(4),
as the Union urges us to do, contradicts one of the Act’s basic tenets and creates a bizarre result.
We conclude that since modification and clarification petitions serve a useful purpose under the
Act, the right to file them at the proper time should not be curtailed. Thus, a modification
petition filed by either a Union or Employer within the “ window period” will be considered
timely.3

30f  course, the statute makes clear that a Union may also file outside the window period for the
two stated reasons in the last sentence of $ 7-471(4).
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In the present case, however, there is another reason to find the petitions timely. In short,
there is no “ window period” applicable to the facts presented here and thus no contract bar to
the filing of the petition. 4 In City  of Bridgeport, Decision No. 3338 (1995),  we adopted the
“three year rule”. Under this rule, a contract in excess of three years cannot bar a representation
petition filed after the first three years of the contract. In the present case, both petitions occurred
in the fourth year of a four- year contract. Although the labor contract may have been in effect, it
was not operating as a bar to the tiling of a petition during its fourth year. Applying the “three
year rule” to petitions to modify or clarify existing units, we conclude that the petitions in this
case were timely filed. We, therefore, deny the Union’s motions to dismiss.

4 The Union also argues that Article 33 of the contract which requires that either party notify the
other between 210 days and 180 days prior to the expiration date of the contract creates an additional
window period which makes petition MEE- 17,746 filed on November 30.1995 untimely. While it is true
that the City could have notified the Union that it wished to modify the recognition article of the
contract, it is equally clear that the Union was not legally compelled to bargain about the request since
the composition of the bargaining unit is not a mandatory subject of bargaining . More importantly, a
contractual provision providing for notification to modify or amend an agreement is not a “window
period” and does not supersede our regulatory provision which creates a very specific and definite period
for the filing of petitions. In short, our intent in creating a “ window period” by regulation was to
eliminate the very confusion that the Union now urges us to adopt here.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employees Relations Act, it is ORDERED, that:

1 . The Union’s motions to dismiss Petitions MEE- 17,746 and MEE- 17,952 are  denied.

2. A hearing be scheduled to consider the allegations raised by the aforesaid petitions.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member

s/David C. Anderson
David C. Anderson
Alternate Board Member



. l

CERTIFICATION

I hereby certfy  that a copy of the foregoing was mailed postage prepaid this 27th day of
March, 1997 to the following:

Joseph P. Ganim, Mayor
City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604

Daniel Hunsberger, Vice President
UPFA of CT
264 Old Sib Road
Ridgefield, Connecticut 06877

David J. Dunn, Labor Consultant
1656 Main Street
Stratford, Connecticut 06497

Lawrence Osborne, Labor Relations Officer
City of Bridgeport
City Hall, 45 Lyon Terrace
Bridgeport, Connecticut 06604

Ronald Morales, President
30 Congress Street
Bridgeport, Connecticut 06604

( John W. Kingston, A&nt
Connecticut State Board of Labor Relations


