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DECISION AND MODIFICATION OF UNIT

On November 27, 1995, the Communications Workers of America CWA, AFL-CIO (the
Union) filed with the Connecticut State Board of Labor Relations (Labor Board) a petition
seeking modification of a unit of all full time classified employees employed by the City of
Meriden (the City). The petition sought to include the Deputy City Attorney, Staff Attorney and
Risk Manager. On February 15, Assistant Agent, Joseph Adamo, issued his Report upon
Investigation and Direction of Election. On February 22, 1996, the Agent of the Board issued an
Order of Election. On March 6, 1996 the City filed a memorandum in objection to the direction
of election. On March 18, 1996, the Union filed a memorandum in support of an election.

On March 19, 1996, an election by secret ballot was conducted, which resulted in a vote
of three (3) votes in favor of representation and zero (0) votes in favor of no representation.
After a review of the record the Board scheduled a hearing for July 9, 1996. On June 24, 1996,
the City withdrew its objection to the Staff Attorney being included in the bargaining unit. O n
July 9, 1996, a hearing was held at which time the parties appeared, were represented by
counsel, and were given full opportunity to introduce evidence, examine and cross examine
witnesses and make argument. The parties also submitted a partial stipulation of facts and
exhibits. The parties did not file post hearing briefs, relying instead on their prehearing
memoranda. Based upon the record before us, we confirm the Agent’s Direction of Election and
certify the results,



THE HEARING

The issue before us is whether the Deputy City Attorney, Christopher H. Hankins  and the
Risk Manager, Robert Homiski, should be excluded from the existing bargaining unit. The City
first argues that the Deputy City Attorney is the lawyer in the City’s law department primarily
responsible for all litigation involving the City. This includes all litigation involving the unit of
employees represented by CWA. The City refers to the affidavit of the Corporation Counsel
Kendzior which reveals that the Deputy Corporation Counsel has in the past been involved in
providing the City with advice regarding a lawsuit brought by Union President Brandolini and a
matter involving another bargaining unit member, James Standish. Regarding the position of
Risk Manager, the City argues that he reports directly to the Corporation Counsel and he also has
been involved in the same legal claims brought by bargaining unit members. The Union argues
that a confidential exclusion is limited to those employees who have access to confidential
information pertaining to collective bargaining and that there is no evidence in the record that
any of these employees performed any duties directly relating to collective bargaining.

DISCUSSION

Christopher Hankins,  the Deputy City Counsel has been a full time employee in the
City’s Law Department since 1985. The Corporation Counsel/City Attorney, who heads the
Department of Law, is Lawrence Kendzior. Besides his duties with the City of Meriden, Mr.
Kendzior also has a private legal practice. Mr. Kendzior has responsibility for providing legal
advice to the Mayor, the City Council, the City Manager and Department Heads. He also has
overall responsibility for all litigation claims that the City is engaged in.

The position of Deputy City Attorney held by Mr. Hankins  is one of second in command
and has primary responsibility for all litigation involving the City. It is a full time position with
the authority to make decisions in the absence of the Corporation Counsel.

Since 1994, the Law Department has attempted to do all of its work “in-house” except
labor related matters which outside counsel almost exclusively handle. Mr. Kendzior testified
that, in his opinion, the present legal staff does not have the expertise to handle labor matters,
aside from the most basic issues. The City has reached an agreement with outside counsel to
handle its labor relations work for 1996 and 1997.

During the past five years, Mr. Hankins  has spent 452 hours representing the City in
various employment matters. Of this total, none of the work involved the collective bargaining
agreement for Local 1280. In the same period, Mr. Hankins  spent 39 hours representing the City
with regard to two grievance claims, none of which involved members of Local 1280. In
January 1996, Mr. Hankins  was asked to decide whether James Standish, President of Local
1280 was entitled to reimbursement for attorney’s fees concerning his retention of private
counsel to defend a sexual harassment charge. The legal issue involved the interpretation of
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C.G.S . 5 7-101a  and 7-465 and the City’s responsibilities pertaining thereto. It did not involve
interpretation of the collective bargaining agreement.

The parties stipulated that Mr. Hankins  handled some preliminary matters relating to a
complaint filed by an employee with the Commission on Human Rights and Opportunities
(CHRO), which was subsequently referred to outside counsel. The employee who filed the
CHRO complaint also filed a grievance under the collective bargaining agreement in effect
between the parties and a prohibited practice complaint, which was also handled by outside
counsel. In another matter, a member of Local 1280 filed a grievance challenging his
termination, no aspect of which Mr. Hankins  handled. This same individual is also involved in
another suit filed against the City. In this case, Mr. Hankins  is representing this individual as
co-defendant and the City itself.

The stipulation by the parties and the evidence presented at the hearing reveals that Mr.
Hankins  has never been engaged in collective bargaining strategy and tactics, nor has he been a
direct participant in the collective bargaining process. He has not participated in disciplinary
hearings, grievance and arbitration proceedings, nor has he represented the City in prohibited
practice complaints before this Agency.

Robert Homiski has been employed by the City of Meriden since July 1984 in the area of
safety and risk management. From 1993 to the present, he has been classified as Risk Manager.
The Risk Manager is presently a part of the Law Department.

The stipulation by the parties and the evidence presented at the hearing reveals that Mr.
Homiski has overall supervision of the City’s workers’ compensation and liability insurance
programs. In addition, he administers the risk management program, the purpose of which is to
reduce potential claims against the City. As a part of his job responsibility, Mr. Homiski
investigates, reviews and evaluates claims for workers’ compensation by City employees,
including members of Local 1280. He also consults with the City Manager on the types and
levels of insurance coverage the City should possess. Also employed in the Risk Management
office, aside from Mr. Homiski, are a full time clerical employee, a part-time senior aide funded
by a grant, and an independent contractor who performs administrative tasks with regard to the
City’s self-insured workers’ compensation plan. This independent contractor performs a range of
tasks including the investigation and processing of claims.

The record further reveals that the City does not have insurance which covers grievances,
arbitrations, or violations of collective bargaining agreements or prohibited practices. Of the
eight to ten thousand claims that Mr. Homiski has reviewed during his tenure with the City, three
members of Local 1280 have filed employment related (not workers’ compensation) claims. The
collective bargaining agreement between Local 1280 and the City, in Article XXII, Job related
injuries, explains the rights and obligation of the parties relating to workers’ compensation. Mr.
Homiski testified that when such claims are filed, he discusses the matter with the City’s
Personnel Director. An interpretation is then rendered which Mr. Homiski applies to the claim.
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Mr. Homiski processed an insurance claim relating to a Local 1280 member’s discrimination
claim.

Mr. Homiski’s job responsibilities do not include matters relating to grievances,
arbitrations, or prohibited practices relating to the Local 1280 collective bargaining agreement.
Similarly, he has no involvement with the collective bargaining process between the City and its
unions, including Local 1280. There is no evidence that Mr. Homiski was involved in the City’s
proposals regarding Article XXII, Job Related Inauiries.

CONCLUSION

The City initially raises the argument that the inclusion of the Deputy City Attorney and
Risk Manager in the collective bargaining unit would create an apparent conflict of interest
because they are obligated to “defend’ their client, the City of Meriden, in all matters, including
matters which involve possible litigation claims by members of Local 1280.’ The City does not
contend that actual conflicts have occurred to date.

Attorneys, as officers of the court and fiduciaries, are subject to various professional
rules, and a client-attorney relationship exists herein. However, that attorney-client relationship
is coexistent with an employer-employee relationship, and attorneys like other employees, are
not precluded from exercising their statutory right to bargain collectively. Lumbermen’s Mutuaf
Casualty Co. of Chicago, 75 NLRB 1132, 1134-l 139. (21 LRRM 1107). Similarly, adjusters,
like the Risk Manager, have discretion to arrive at settlements of claims. We do not believe that
the judgement, discretion and loyalty of the Risk Manager would be adversely affected by
permitting him to be represented by a union. Lumberman’s Mutual Casualty Co. of Chicago,
supra, p. 1139.

The question then becomes whether the Deputy City Attorney and Risk Manager are
confidential employees within the meaning of the statute. Our case law concerning confidential
exclusions is discussed thoroughly in Brooklyn Board of Education, Decision No. 2672 (1988).
There, citing from Bristol-Burlington Health District, Decision No. 2469 (1986),  we stated:

The confidentiality must pertain to collective bargaining. The fact that an
employee must observe confidence for some other purpose (e.g. professional
confidence with respect to a patient’s or a client’s communications) does not
justify his exclusion. See, e.g., Stratford Bd. of Ed., Case No. ME-l 571, Dec.
No. 760 (1967) and case cited.

‘Both positions require licensure by the State of Connecticut. The Risk Manager must have a State
adjusters license and professional designation as an underwriter or Associate in Risk Management, and
the Deputy City Attorney must be admitted to, and be a member in good standing of the Bar of the State
of Connecticut.
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The purpose of the exclusion is twofold: to protect the employee from being put
in a position of conflicting interests, and to safeguard the employer’s confidential
communications from the temptation of disclosure generated by that conflict of
interest. See, e.g., Southington Water Dept., Case No. MEE-2296, Dec. No.
1084 (1972),  and cases cited.

While an employer has a right to the protection last mentioned, it may not “by
fragmenting and scattering confidential work among a large number of secretaries
proliferate the confidentiality exclusion.” City  ofBristol, Case No. MEE-2009,
Dec. No. 1003 (197 1). Newton Board of Education, Decision No. 1662 (1978).

Also see, e.g., East Haddam Board of Education, Decision No. 15 19-A (1977) and City of
Norwalk, Decision No. 1828 (1979). Bristol-Burlington supra, at pp 3-4.

In support of its argument that we should exclude these positions from the bargaining
unit, the City refers us to City ofNew  Haven, Decision No. 2824X.(1993).  There we excluded
the positions of Deputy Corporation Counsel and Assistant Corporation Counsel based on
confidentiality because both positions performed substantial amounts of work involving
collective bargaining. In the present case, unlike New Haven supra, the Risk Manager and
Deputy City Counsel have had, in their years of service, minuscule involvement in labor and
employment matters, nor do they have the potential to have such involvement because all labor
relations work has been and is contracted out to private law firms. There appear to be no
situations where these two individuals have handled any matter filed by the Union against the
City. Corporation Counsel Kendzior testified that only since 1994 has the City attempted to
bring legal work in-house, but that, at present, they do not have the expertise in-house to handle
labor matters. Further, at the time of hearing, the position of Director of Personnel, who would
normally handle these matters, was vacant.

Therefore, unlike New Haven supra and our recent decision in Town of North Haven,
Dec. No. 3459 (1996) where we allowed the Employer to exclude at least one confidential
employee, it appears that no work of a confidential nature (i.e., within the meaning of Stratford
Board of Education, Dec. No. 760 (1967) and cases cited therein.) is being performed by the
Deputy City Attorney or the Risk Manager. Therefore, we will include these two positions in the
unit presently represented by Communications Workers of America, Local 1280, Supervisors.

MODIFICATION OF UNIT

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is

Determined, that the bargaining unit here in question be, and the same hereby is,
modified to include the position of Deputy Corporation Counsel, Risk Manager, and Staff
Attorney.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/Wendella  A. Battev
Wendella  A. Battey
Alternate Board Member

s/David C. Anderson
David C. Anderson
Alternate Board Member

6



CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th day of
March, 1997 to the following:

Attorney Duncan Ross MacKay
Robinson & Cole
One Commercial Plaza
280 Trumbull Street
Hartford, Connecticut 06103-3597

Attorney Mary E. Kelly
Gould, Livingston, Adler & Pulda, PC
557 Prospect Avenue
Hartford, Connecticut 06105-2922

Corinne Ware
Personnel Director
City of Meriden
City Hall, 142 East Main Street
Meriden, Connecticut 06450

Richard M. Martini, International Staff Representative
Communications Workers of America
80 Pine Street, 37th Floor
New York, NY 10005

Connecticut State Board of Labor Relations
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