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DECISION AND ORDER

On July 20, 1995, CSEA, Inc., Local 760, SEIU, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) against
the Groton Board of Education (the School Board), amended on September 21, 1995,
alleging, inter alia, that the School Board had engaged in a practice prohibited by Section
7-470 of the Municipal Employee Relations Act (the Act or MERA). Specifically, the
Union alleged that the School Board had replaced a bargaining unit position with part-
time, non-bargaining unit personnel.

After the requisite preliminary administrative steps had been taken, the matter
came before the Labor Board for a hearing on May 16, 1996. Both parties appeared,
were represented and allowed to present evidence, to examine and cross examine
witnesses and to make argument. At the hearing, it was agreed by both parties that the



sole remaining issue in the case concerned the allegation that the employer had replaced a
bargaining unit position with non-bargaining unit personnel; all other matters alleged in the
complaint had been settled. Both parties filed briefs and the Union filed a reply brief, the
last of which was received by the Labor Board on July 19, 1996. Based on the whole
record before us, we make the following findings of fact and conclusions of law and we
issue the following order.

FINDINGS OF FACT

1. The School Board is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all
material times has represented a bargaining unit of paraprofessional employees of the
Groton Board of Education.

3. The Union and the School Board were parties to a collective bargaining
agreement with effective dates of July 1, 1993 through June 30, 1996 which contains the
following recognition clause:

The Board recognizes CSEA, Inc., SEW  as the exclusive representative
for all regular full-time employees of the Groton Board of Education
engaged in teacher aide work in the Groton public schools for twenty (20)
hours or more per week for the purposes of collective bargaining under the
Municipal Employee Relations Act. (Ex. 2).

4. The School Board employs approximately sixty three aides who are in the
bargaining unit and approximately 40 - 50 non-bargaining unit aides. The non-bargaining
unit aides work less than twenty hours per week or are employed as “one-on-one”
special education aides working with a particular student.

5. Prior to 1995, the part-time, non-bargaining unit aides employed by the school
board were either “temporary” employees whose employment contracts required renewal
each year or were employed in special education classrooms, or both. (Ex. 10).

6. Near the end of the 1994-1995 school year, two regular classroom bargaining
unit aides announced their retirement. The aides had worked in the Noank School.

7. The Noank School Principal discussed the pending retirements with the School
Improvement Team (SIT) at the Noank School. The SIT is comprised of faculty, staff and
parents of Noank School children. The SIT issued a survey to the teachers in the school
and also posted the survey in the teachers room asking for input regarding the aides. (Ex.

2



8). After  reviewing responses, the SIT determined that the two full time aides should be
replaced with a full  time aide and three part-time aides because that structure would allow
more aide time in the mornings when it was felt that the students would benefit the most
from the additional help. (Ex.  9).

8. The School Board did not bargain with the Union prior to replacing the
bargaining unit aide position with three part-time, non-bargaining unit aide positions.

CONCLUSIONS OF LAW

1. The School Board failed to bargain in good faith when it unilaterally replaced a
bargaining unit position with three part-time non-bargaining unit positions.

DISCUSSION

We must note at the outset that there was much confusion in this record
concerning the use of the terms “temporary “, “part-time” and “regular” employees.
Several witnesses and the parties’ representatives seemed, at times, to use the terms
“temporary” and “part-time” interchangeably and to use the term “regular” to describe
both a non-temporary employee and an aide who works in a non-special education
(regular) classroom. Whatever the precise definition of these terms in the Groton School
system, the parties have agreed that, here, the issue is confined to whether the School
Board was obligated to bargain about the hiring of non-temporary, part-time, regular
classroom aides upon the retirement of a fill time bargaining unit aide.

The Union claims that, despite efforts to police the use of non-bargaining unit
aides throughout the system, it was unaware of a past practice of employing part-time
regular classroom aides and, therefore, it cannot be held to any past practice. In the
alternative, the Union argues that, even if a valid past practice exists, the School Board’s
action in permanently replacing a bargaining unit member with three non-bargaining unit
part-timers constitutes an unlawfirl  expansion of the past practice.

The School Board argues that a legitimate past practice exists of hiring part-time
regular classroom aides and that its decision is justified by sound educational principles.

The parties agree that the standard to be used in deciding this case is that
enunciated in City  of Nav Uritrrin, Dec. No. 3290 (1995) in which this Board reviewed
the law concerning subcontracting and clarified the standard for analysis in such cases. In
New Britain, the Board ruled that, in order to prove a prima facie case of unlawful
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subcontracting, the Union must show all of the following:

1 . The work in question is bargaining unit work;

2. The subcontracting or transfer of work at issue varies significantly in kind or
degree from what had been customary under established practice; and

3. The subcontracting or transfer of work in question has a demonstrable adverse
impact on the bargaining unit.

Once the Union has established each of the above elements, it is the employer’s
burden to prove an adequate defense of its actions. Nerv  Britain- also specifically invites
the parties to make public policy arguments.

It is clear in this case that the work in question is bargaining unit work and that
the actions of the School Board have had a demonstrable adverse impact on the bargaining
unit. A bargaining unit position has been lost, apparently with no hope of recovery. It is
just such incremental erosion of bargaining units which makes subcontracting such a hotly
contested issue in every collective bargaining relationship. Thus, the only remaining
question is whether this action varies significantly from the past practice in this school
system.

There is no doubt that part-time teaching aides have been employed in the school
system for at least several years. Further, at least a few of the part-timers have worked in
regular classrooms or performing other aide work such as making copies for teachers. We
find it difficult  to understand why the Union did not know of these regular classroom
aides; the issue of the status of non-bargaining unit aides seems to have been much
discussed between these parties in recent years and it seems unlikely that these aides went
unnoticed. We are inclined to say that the Union should have been aware of the part-time
regular classroom aides. However, we need not reach such a conclusion because we find
that, even if there exists a legitimate past practice of employing non-bargaining unit,
regular classroom aides’, we believe the action here required bargaining because it varies
significantly from the past situations involving the use of part-time aides.

The significant difference in this case which impresses us is the fact that an entire
bargaining unit position has been replaced by non-bargaining unit part-timers. Prior to
the retirement of the two bargaining unit members in 1995, the evidence does not reveal

’ We note that the evidence indicates  that, although the employer now says lhcre  is a clear past practice of employing

regular part-timers, its own evidence  rcfcrs  to thcsc  employees as “temporary”. Thus, it is possible that the confusion about

the status of these employees results from the employer’s  characterization. As we said earlier, there is much interchange of

the terms used to refer to different employees in this matter.  (Ex.  IO).
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any other time when the subcontracting practice has made such inroads into the bargaining
unit. Rather, the bargaining unit members and the part-timers existed side by side,
sometimes warily, with the Union keeping a cautious eye on the numbers and types of
part-timers being utilized in the system. However, in 1995, the’previous balance was
altered when the School Board decreased the number of bargaining unit positions and
increased the number of non-bargaining unit positions. This is a case in which there is no
question that the elimination of a bargaining unit position was directly related to and
caused by the School Board’s decision to replace the bargaining unit position with non-
bargaining unit personnel. In the world of labor relations, this is a significant change in
the past practice of using part-time employees.2

The School Board has also made a public policy argument which essentially says
that, because its decision was based on sound educational policy, it should not be
hampered by collective bargaining. We do not disagree with the School Board’s
determination that having more aides in the classroom in the morning is more beneficial to
the students. However, this conclusion, without more, is not the kind of public policy
argument which will excuse bargaining. The mere fact that a School Board is diligent and
sincere in its pursuit of excellent public education is not a reason to say that it does not
have to bargain with its employees’ unions. As we said in ZVOV  Brihzin,  supra, the
bargaining process itself often  produces’mutually beneficial solutions not seen by one side
outside the context of discussion and trading proposals. We will not excuse bargaining
merely because the School Board is able to demonstrate that its actions are based on
sound educational policy. Indeed the legislature has made it clear that public policy favors
collective bargaining as part of the process of building and maintaining quality educational
environments. Thus, we dismiss the School Board’s public policy argument.

Turning to the remedy in this case, we believe that ordering the School Board to
return to the status quo ante in the middle of the school year would not be beneficial.
Therefore, we depart from our standard order and give the parties until the start of the
next school year in which to resolve this issue or return to the status quo ante. Thus, by
the start of the 1997-1998 school year, this issue must either be resolved or the School
Board will be obligated to return to the status quo ante. The complaining party will be
responsible for informing this Board of the ultimate resolution of this matter.

’ We would also note that the employer’s  evidence  indicates that this was the only time when “non-temporary” part-time

aides were hired for the regular  classroom. Due IO  our decision herein. we need  not decide if it would be micro-dividing the

work in question to say that this dillercncc  is significant enough to require  bargaining. However, we again note the

problem in this record of the use of terms  without proper  clarihcaticn.
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ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations
by the Municipal Employee Relations Act, it is hereby ORDERED that the Groton
School Board:

I. Cease and desist from failing and refusing to bargain with the Union
concerning the School Board’s decision to replace a bargaining unit position with part-
time, non-bargaining unit positions.

II. Take the following affirmative steps to effectuate the policies of the Act:

a) Bargain immediately upon demand with the Union concerning the
School Board’s decision to replace a bargaining unit position with part-time, non-
bargaining unit positions. If the matter has not been resolved or bargaining has not been
concluded by the start of the 1997-1998 school year, the School Board shall return to the
status quo ante until such time as the parties have fulfilled their bargaining obligation.

b) Post immediately and leave posted for a period of sixty (60)
consecutive days from the date of posting, in a conspicuous place where the employees of
the bargaining unit customarily assemble, a copy of the Decision and Order in its entirety.

c) Notify the Connecticut State Board of Labor Relations at its off&e  in
the Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty
(30) days of the receipt of the Decision and Order of the steps taken by the Groton Board
of Education to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John S. Sauter
John S. Sauter
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member

s/Thomas G. Gutteridae
Thomas G. Gutteridge
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 3 1st
day of January, 1997 to the following:

Attorney Loren Lettick
1062 Barnes Road, Suite 307
Wallingford, Connecticut 06340

Lisa Siegel, Staff Representative
CSEA,  Inc./SEIU
760 Capitol Avenue
Hartford, Connecticut 06 106

Dr. George Reilly
Superintendent of Schools
Groton Board of Education
P.O. Box K
Groton, Connecticut 06340

’ John W. Kington,  Agent Y
Connecticut State Board of Labor Relations


