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DECISION AND DISMISSAL OF COMPLAINT

On April 29, 1994 Local 1042, Council 4, AFSCME, AFL-CIO filed a complaint
with the Connecticut State Board of Labor Relations (the Labor Board) alleging that the
Norwalk Board of Education (the School Board) had engaged in practices prohibited by
Section 7-470 of the Municipal Employee Relations Act (h4ERA  or the Act). Specifically,
the Union alleged that the School Board had violated the terms of a “cleaning committee”
agreement and, secondly, had bypassed the Union and dealt directly with an employee
concerning the terms of the employee’s layoff.

After the requisite preliminary administrative steps had been taken, the matter
came before the Labor Board for a hearing on April 6, 1995 at which time both parties
appeared, were represented and allowed to present evidence, to examine and cross



examine witnesses and to make argument. Following the close of the hearing on April 6,
1995, the School Board presented a motion for costs and fees due to the alleged frivolous
nature of the complaint. The Labor Board deferred ruling on that motion until
deliberation of the merits of the cases.

Also, based on the presentation of evidence at the hearing, the Union sought to
amend its complaint on April 17, 1995. The amended complaint asserted that the alleged
direct dealing by the employer violated an agreement to settle Labor Board case number
MPP-13,161. Both sides were given opportunity to present argument concerning the
proposed amendment. The amendment was accepted by the Labor Board which also
accepted, and entered into evidence, additional proposed exhibits from the School Board
which exhibits allegedly concerned the amended allegations. Both parties filed briefs, the
last of which was received by the Labor Board June 5, 1996. Based on the entire record
before us, we make the following findings of fact and conclusions of law and we dismiss
the complaint.

FINDINGS OF FACT

1 . The School Board is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all
material times has represented a bargaining unit consisting of custodial and maintenance
employees of the School Board.

3. The School Board and the Union are parties to a collective bargaining
agreement with effective dates of July 1, 1992 through June 30, 1997 which contains the
following relevant provision:

Article XII - SENIORITY
***

Except in emergencies, the Board will consult with the Union prior to
implementing any notices of layoff and give seniority employees ten (10)
working days notice of any layoff. (Ex. 5).

4. In 1991, prior to the current collective bargaining agreement, the parties settled
a prohibited practice complaint in Case Number MPP-13, 161 with the following
agreement:

The Board will consult with the Union prior to implementing any
cuts. In the event of layoff, the procedure to be followed will be that as
outlined in the contract.
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We agree to abide by Article 12 of the Collective Bargaining
Agreement regarding Reduction in the work force.

In light of this agreement AFSCME  Local 1042 is withdrawing
MPP-13,161.

Is/ John Mosby, 6128191 /s/ Michael L. Muro. 6/28/91 (Ex.  6).

5. Sometime prior to April 14, 1994, School Superintendent Sloan informed
Director of Non-Certified Personnel Walk0  that the position occupied by employee
Susana  Figueroa might be eliminated for budgetary reasons. On or about April 14, 1994
Figueroa received a letter from  Sloan informing her that the Board of Education was
considering eliminating her position and encouraging her to contact her Union
representative regarding bumping procedures in the event of a layoff. (Ex.  8). The letter
was copied to Union President John Mosby. Mosby subsequently informed Walko that he
was unhappy about the possible position elimination.

6. By memo dated April 25, 1994, Mosby discussed and objected to the
elimination of Figueroa’s position as well as other proposed personnel actions
contemplated by the administration. (Ex. 12).

7. At a meeting of May 17, 1994, the School Board voted to eliminate Figueroa’s
position along with several others. (Ex. 14).

8. By letter dated June 15, 1994 Walko informed Figueroa that her position was
eliminated but informed her in the same letter of a vacancy in another position for which
she was eligible and which would be available on July 1, 1994. (Ex.  7). This letter was
copied to Mosby. Through a series of actions and agreements, Figueroa was eventually
placed in a custodial position, working from lo:30  a.m. to 7:00 p.m. (Ex. 7). The Union
was aware of each action taken regarding the placement of Figueroa after her notice of
layoff.

9. In 1992, the parties entered into a “tentative agreement” which provided in
part:

***

8. Cleanliness Committee - composition to be determined - meets 5x a
year in building - written report on areas of concern. (Ex.  1).

10. On November 23, 1992, the parties entered into the following memorandum
of understanding which was a document not incorporated into the collective bargaining
agreement between the parties:
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***

1. The parties agree to establish a “cleanliness committee” to review the
cleanliness of all public school buildings under the jurisdiction of the board
of education. The composition of the committee is to be determined
pursuant to discussions between the parties and shall be established by
January 1, 1993.

2. The committee shall inspect each building five times a year and issue a
report after each inspection on the cleanliness of the building and on
specific areas of concern. (Ex.  2).

11. For the winter of 1993, the parties agreed to the composition of the
cleanliness committee. Director of Facilities Mark Gorian was appointed by Assistant
Superintendent Michael Muro as the head of the cleanliness committee. Dr. Muro also
determined the schedule for the first inspections. By memo dated January 8, 1993 Muro
informed all school principals of the composition of the cleanliness committee, the
schedule for inspections and the procedure for inspections. (Ex. 3). Union President John
Mosby was a member of the cleanliness committee, was copied on Muro’s memo and
attended the inspections at each school.

12. In the Spring, 1993 the School Board requested that Gorian conduct
unannounced inspections of the schools. By memo dated May 14, 1993 Gorian reported
the activities of the committee to Muro and informed him that the next inspection, to take
place before the end of the school year, would be unannounced. (Ex  9.) The memo was
copied to Mosby.

13. By memo dated June 4, 1993 Gorian informed all school principals that
another school inspection would take place during the last few weeks of June and would
be unannounced. (Ex. 9). Mosby was also copied on this memo.

14. By memo dated December 21,1993  Gorian forwarded to Mosby a copy of
Gorian’s-memo to school principals informing them that another unannounced inspection
would take place during the week of January 17, 1994. (Ex. 9). A similar memo was sent
to Mosby dated March 2, 1994 concerning unannounced inspections for the week of
March 7, 1994. (Ex.  9). Mosby was also copied on a memo from Gorian to school
principals dated January 18, 1995 informing them that another unannounced inspection
would take place the week of January 30, 1995. (Ex. 9).
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15. During each inspection, Gorian and Mosby would travel from school to school
for the inspections. Mosby participated in each inspection discussed above.

CONCLUSIONS OF LAW

1. The School Board did not violate the Act with regard to the “cleanliness
committee” agreement.

2. The School Board did not violate a settlement agreement or engage in unlawful
direct dealing with regard to the elimination of Susana  Figueroa’s position.

DISCUSSION

The Union’s first allegation is that the School Board violated an agreement
concerning the cleanliness committee when it began having “unannounced” inspections of
schools. The School Board maintains that it has the right to inspect schools whenever it
wishes and that there is no requirement in the cleanliness committee agreement that the
inspections be scheduled.

There is no violation of the Act with regard to a violation of the cleanliness
committee agreement because the agreement is not a settlement agreement over which the
Labor Board has jurisdiction. The Labor Board has limited jurisdiction over mere
“breaches” of agreements; unless the agreement’ arises from a settlement of a dispute
between the parties and is the kind of settlement that the Labor Board is empowered to
police, we can find no prohibited practice in the mere breach of an agreement. See:
Nonvnlk  Bond of Educntion,  Dec. No. 3322 (1995) (appeal pending); City of
Waterbury,  Dec. No, 33 12 (1995); Norwalk Bond  of Education, Dec. No. 3352 (1995)
(appeal pending). Here, the agreement appears to have been negotiated at the same time
as the current collective bargaining agreement and does not appear to have resulted from
settlement of a controversy. Therefore, unless the Union alleged repudiation of the
agreement (which it does not) we do not have jurisdiction to determine if a mere breach of
the agreement has occurred.’

To the extent that the Union is now arguing that the onset of unscheduled
inspections is a unilateral change in a mandatory subject of bargaining, we disagree. The

1 We are compelled to note that the evidence presented to thii Board does not indicate any breach of the cleanliness agreement in
that there is no requirement in the agreement for the inspections to be scheduled.
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inspection of buildings by management is not a mandatory subject of bargaining. Since
there is no violation of a settlement agreement over which we have jurisdiction, there is no
violation of the Act.

The Union’s next allegation concerns the manner in which the Union was informed
of the impending elimination of the position of employee Susana  Figueroa. The Union
claims that the School Board failed to abide by a settlement agreement in Labor Board
Case Number MPP-13,161 and engaged in unlawful direct dealing with an employee when
it informed Figueroa by letter dated April 14, 1994 that her position might be eliminated.

Turning first to the settlement agreement, we find that this agreement was
superseded by the 1992-1997 collective bargaining agreement. In this regard, the
settlement agreement in Case Number MPP-13,161 was signed in 1991; the collective
bargaining agreement is effective from July 1, 1992 through June 30, 1997. In City  of
Nerv  Haven,  Dec. No. 3060 (1992),  we set forth the rules regarding validity of settlement
agreements. In that decision, we said:

Where parties enter into a grievance settlement agreement but do not
include a termination date (or the subject matter does not clearly imply
one), that agreement is binding at least for the term of the overall collective
bargaining agreement, and until a successor contract is reached by
agreement (and approved) or in arbitration.
***

If the agreement concerns mandatory  subject of bargaining, then the party
seeking to terminate the agreement must introduce the proposed
termination as a subject of bargaining in negotiations for a successor
collective bargaining agreement and bargain until agreement is reached or
impasse procedures are instituted. The final contract provision will
determine the subject at issue.

Nerv  Haven,  supra, at 10-l 1.

Here, the settlement agreement concerns a mandatory subject of bargaining and clearly
was discussed during contract negotiations because Article XII of the contract contains a
nearly identical clause. There can be no doubt that this settlement agreement has been
superseded by the language of the seniority provision of the current collective bargaining
agreement.

As discussed above, we have no jurisdiction over alleged breaches of collective
bargaining agreements; such is material for the parties’ grievance arbitration machinery.
Even if we had jurisdiction due to a repudiation claim by the Union, we would dismiss
this case. In this regard, the contract requires the School Board to “consult” with the
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Union prior to making any “cuts”. Whatever the precise definition of the word “consult”,
it is clear that, at the least, the Union had an opportunity to express itself concerning the
proposed elimination of Figueroa’s position. The Union was copied on a letter to Figueroa
informing her that the School Board was considering eliminating her position. Thereafter,
Mosby not only talked to Walko about the proposed action but also submitted a document
to the Superintendent expressing the Union’s position on the proposed actions of the
School Board. The actual decision to eliminate Figueroa’s position was not made until
late May, 1994. We believe this constituted a fit11  opportunity for the Union to express its
position and to request bargaining if appropriate and therefore, there is no possible
repudiation of the contract.

We also find that the letter to Figueroa dated April 14, 1994 did not constitute
unlawful direct dealing with an employee and the Union has not cited any cases to support
its bare assertion to the contrary. As such, we also dismiss this allegation.

Finally, we consider the employer’s request for fees and costs. The School Board
argues that the Union was aware of the fi-ivolous  nature of these allegations and filed the
complaints merely to vex the School Board. We do not believe that harassment of the
School Board was the Union’s goal in filing these complaints. The testimony supports a
conclusion that Union President Mosby believes that the Union’s rights were somehow
violated by the employer’s actions in both matters considered in this decision. However,
as has been noted recently in other decisions by this Board concerning these parties, we
will seriously consider assessing appropriate costs against this Local Union in cases where
it appears that the allegations are either unfounded or where the Union comes to the
hearing before this Board unprepared to present evidence to support its allegations. See:
Norwalk Board of Education, Dec. No. 3406 (1996)(appeal  pending); Norwalk Board of
Education, Dec. No. 3455 (1996)(appeal  pending). In this case, the Union did present
evidence. However, we have considered numerous cases concerning settlement
agreements between these parties and, while we will not assess fees in this matter, the
Union should now be well aware of the types of settlement agreements over which this
Board has jurisdiction and on what bases we will consider the assessment of fees and
costs. As we stated in Norwalk Board of Education, Dec. No. 3455 (1996),  the Union is
forewarned that it should carefUlly  screen its allegations to ensure that evidence will
support its claims or risk imposition of appropriate financial assessments in the future.

ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations
by the Municipal Employee Relations Act, it is hereby ORDERED that the complaint filed
herein be and the same hereby is, DISMISSED.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Antonia  C. Moran
Antonia C. Moran
Acting Chairwoman

s/Anthonv  Sbona
Anthony Sbona
Board Member

*Former Chairman Margaret A. Lareau resigned prior to issuance of decision in this
matter.

8



i

CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 3 1 st
day of January, 1997 to the following:

Attorney Nathaniel Brown
Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 06 105-4286

Attorney Elizabeth A. Foley
c/o Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 06 1 OS-4286

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Ralph E. Sloan, Superintendent
Norwalk Board of Education
125 East Avenue
Norwalk Connecticut 06852-6001

Dr. Michael L. Muro, Assistant Superintendent
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852-6001
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Donna Johnson
Staff Representative
Council 4, APSCME
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

John Mosby, President
Local 1042
15 Adamson  Avenue
South Norwalk, Connecticut 06854

John W. Kingston, Agent
Connecticut State Board of Labor Relations
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