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DECISION AND DISMISSAL OF COMPLAINT

On June 12, 1991, Local 1049, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the Watertown Board of Education (the School Board) had committed a prohibited
practice in violation of 6 7470(a)(4)  of the Municipal Employee Relations Act (the Act).
Specifically, the Union alleged that the School Board had failed to bargain in good faith by
repudiating the contract and by unilaterally changing insurance coverage for bargaining unit
members.

After the requisite preliminary steps had been taken, the matter came before the
Labor Board for a hearing on March 25, 1996. Both parties appeared and were represented
by Counsel. At the hearing, the parties stipulated to all the relevant facts and exhibits. Both
parties filed briefs, the last of which was received by the Labor Board on June 5, 1996.’

I The briefs in this case were due on May 14, 1996. The Labor Board did not receive any request for
an extension of time until June 4, 1996, three weeks after the due date. Although we have considered
the late filed briefs in this case, we wish to emphasize that in the future, the failure to file a motion for
an extension of time prior to the due date will result in the brief not being considered.



Based on the entire record before us, we make the following findings of fact,
conclusions of law and we dismiss the complaint.

FINDINGS OF FACT

Based upon the stipulation and the exhibits, we make the following findings of fact.

1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material has represented a unit of general cafeteria workers with certain exclusions not here
material.

3 . On or about January 28, 1985, the parties executed their first collective bargaining
agreement that provided in Article XII, Section 12.1, that “Effective January 1, 1985, the
Board shall provide at its expense a $7,000 life insurance policy for all employees”. No
specific policy or carrier was identified in the Agreement. (Ex.  6)

4 . The School Board immediately upon execution of the Agreement issued to bargaining
unit employees copies of a policy written by Boston Mutual Life Insurance Company, which
also provided for benefits that had not been negotiated (at least by the terms of the collective
bargaining agreement) such as AD&D benefits, but which were terms of the policy itself.
Included among these benefits was a provision, which provided that “Upon retirement all life
insurance shall be reduced to $2,000 . . . .”

5 . In October, 1985, the School Board enrolled its employees in a life insurance policy
issued by Monarch Life Insurance Company, which policy was to take effect December 1,
1985, and which also contained terms that had not been negotiated between the parties, but
which were part of the policy itself, such as continuation of coverage during a layoff not to
exceed two months.
retirement.

This policy did not provide for any life insurance coverage upon
Neither the School Board nor the Union requested negotiations regarding

implementation of the Monarch policy.

6 . Adeline Kimble, a bargaining unit member, retired her position with the School Board
in March, 1990. The terms of her retirement were governed by a settlement agreement
signed by Kimble, the Union, and the School Board and dated March 5, 1990. The
agreement recognized Ms. Kimble’s inability to work due to a work related injury and
provided for her to voluntarily resign her position. The relevant provisions of the agreement
are set out below:

3 . Upon her resignation, Ms. Kimble will receive a gratuity payment of $1500.00 as
set forth in Article XIV, Section 14.0 A. of the collective bargaining agreement
between the parties. She will also receive payment for sick days accrued at her
regular daily rate of pay and payment for vacation days and holidays.
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4 . Ms. Kimble and the Union agree to withdraw any grievance or any other claim
currently pending which claim arises out of Ms. Kimble’s employment with the Board
or separation therefrom, except Ms. Kimble’s claim for workers’ compensation
benefits. Ms. Kimble and the Union further agree to refrain from filing any claim in

. the future for backpay,  benefits, reinstatement or any other damages arising out of
Ms. Kimble’s employment with the Board or separation therefrom, except a claim for
workers’ compensation benefits to which she may be entitled.

5 . This Settlement Agreement constitutes the full and final agreement between the
undersigned parties and shall not serve as precedent or past practice.

m.  17)
7 . Upon Ms. Kimble’s death, the Union filed a grievance claiming that a life insurance
benefit was due to Ms. Kimble’s surviving ~pouse.~

CONCLUSIONS OF LAW

1. An employer’s unilateral change in a condition of employment, which involves a
mandatory subject of bargaining, will constitute a refusal to bargain in good faith and a
prohibited practice under 0 7-470(a)(4).

2 . There was no unilateral change in the present case since the School Board and the
Union negotiated a full and final settlement agreement, which precluded the Union from
filing any future claim for damages arising out of the employment of Ms. Kimble.

3 . The Union has waived any right under the Act to contest the change made by the
School Board regarding the failure to pay Ms. Kimble’s spouse insurance benefits.

DISCUSSION

The only issue before us is whether the School Board violated the Act when it failed
to pay a death benefit to Ms. Kimble’s estatz3 In this regard, the Union’s only argument is
that the School Board unilaterally changed a condition of employment when it changed its
previous policy by denying life insurance benefits to retired employees. We find this
argument to be without merit. Accordingly, we dismiss the complaint on the basis that the
Union has waived its right to challenge the School Board’s failure to pay a death benefit to

2 The parties did not stipulate to the status of this grievance. Thus, we have no record of whether this
grievance was withdrawn, or is pending resolution by an arbitrator.

3 In its complaint, the Union alleged that the School Board had repudiated the contract’s insurance
section. However, there was no evidence in the stipulation that remotely raises a claim of contract
repudiation and the Union has not briefed that issue. Therefore, we treat this issue as abandoned.
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Ms. Kimble’s survivor by virtue of the settlement agreement reached between the School
Board, the Union, and Ms. Kimble on March 5, 1990. In so doing, we hereby adopt the
reasoning of Assistant Agent Kenneth Hampton in his Recommendation for Dismissal, which
we have set out in part below.

*******************************************************************

The present case is without merit for two reasons. First of all, no unilateral change
or repudiation of the contract could have arisen out of the failure to pay a death benefit to
Ms. Kimble’s estate. This conclusion must be reached because the settlement/separation
agreement of March 5, 1990 duly signed by all parties including the employee herself states
that upon execution all parties would refrain from filing “any claim in the future” for benefits
arising out of Kimble’s employment. Since life insurance payouts are clearly a benefit,
indeed the ultimate, most important and final prospective benefit, complainant, by agreeing
to this clear and unambiguous language, must be held to have relinquished any claim for that
remuneration.

This conclusion is reinforced by the fact that this very agreement also gave the
grievant other quite valuable considerations, not the least of which was a $1,500 cash
payment, which almost equalled  the death benefit and which could be enjoyed while she was
still alive. Indeed, one may speculate that this payment might have been the quid pro quo
for relinquishment of the death benefit. Accordingly, to allow complainant to maintain the
current action is to allow it to have the proverbial forbidden two bites of the apple.

It might also be asserted that, even if no cause of action could be maintained vis-a-vis
employee Kimble, a technical violation of the Act nonetheless took place due to the unilateral
change in benefits heretofore provided. We determine that not even a technical violation
occurred in 1991, when the Kimble case allegedly first brought the new life insurance policy
to the Union’s attention, because at that point it had already been in force for six years.
During that period of time, the Union had administered the contract that was signed only a
month after the policy change for its full three year term, and more importantly had
negotiated and administered its two year successor. Although it is claimed that regardless of
this period of time and activity, the Union only knew of the policy change when Kimble
died, we find that it must legally be imputed to have had reason to know that such an
important change had been made, and having failed to challenge it for six years is now
estopped by common law principles of lathes  from raising this charge.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed,herein  be and the same hereby is DISMISSED.

CONNECTXCUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/C. Ravmond Grebev
C. Raymond Grebey,
Board Member

s/Thomas G. Gutteridge
Thomas G. Gutteridge,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day
of August, 1996 to the following:

Akorney  David Ryan, Jr.
Summa-& Ryari
19-21 Holmes Avenue
Waterbury, Connecticut 06702

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06109

Dr. Dinoo Dastur
Superintendent of Schools
Watertown Board of Education
10 DeFrost  Street
Watertown, Connecticut 06795

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Dr. Philip Pelosi
Assistant Superintendent of Schools
Watertown Board of Education
10 DeFrost  Street
Watertown, Connecticut 06795

Nicholas D’ Andrea, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Kenneth A. Hampton I-
Acting Agent
Connecticut State Board of Labor Relations
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