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DECISION AND ORDER

On June 22, 1994, International Brotherhood of Police Officers, Local 330 (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleging that the Town of Winchester (the Town) had engaged in practices prohibited by
8  7-470 of the Municipal Employee Relations Act (MERA or the Act). Specifically, the
Union alleged that the Town had violated a grievance arbitration award and repudiated the
collective bargaining agreement between the parties when it promoted Officer John Hamzy to
the rank of Sergeant in June, 1994.

After the requisite administrative preliminary steps had been taken, the matter came
before the Labor Board for a hearing on March 17, August 1 and December 4, 1995. All
parties appeared, were allowed to present evidence, examine and cross-examine witnesses
and make argument. At the hearing on March 17, 1995, the Union amended its complaint to
include the further allegations that the Town bargained in bad faith by unilaterally changing
the duration of a promotion list dealing directly with employee Hamzy, and repudiating an
arbitration award concerning promotions. Also, on March 17, 1995, the parties entered into



a partial stipulation of facts. Both parties filed briefs, the last of which was received by the
Labor Board on February 21, 1996.’ Based on the record before us, we make the following
findings of fact and conclusions of law and we issue the following order.

FINDINGS OF FACT

The following findings of fact are based on the stipulation of the parties and the record
evidence.

1. The Town is an employer pursuant to the Act.

2 . The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of police officers in the Town.

3 . On or about December 20, 1991, there was an opening for a sergeant in the Winsted
Police Department.

4 . Shortly thereafter, Captain Anthony Paige became Acting Chief of Police for the
Winsted  Police Department.

5 . A testing procedure, as required by the parties collective bargaining agreement (Ex. 1)
was scheduled to fill the sergeant’s position in March of 1992.

6 . The top three qualifying scores on the test were those of Officers John Hamzy (96.65),
Paul Campi  (81.09) and William Mathiasen (76.14).

7 . Officer William Mathiasen was the senior of the top three qualified candidates with
approximately 13 years of service followed by the next senior Paul Campi  with
approximately 7 years of service. John Hamzy was the least senior candidate with
approximately 5 years of service.

8. On December 25, 1992, Acting Chief Paige promoted John Hamzy to the opening for
sergeant. The announcement of the results of the testing and of Hamzy’s promotion was
posted in the police station and included the following statement:

. . . Officer Hamzy placed first in the over-all testing, with Officer Campi  second and
Officer Bill Mathiasen third.

’ At the hearing, Officer Harnzy was allowed to participate as Amicus Curiae. Hamzy was represented by
counsel who also filed a brief.
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the testing results will stand for two years from the date of the Promotion,
December  25, 1994. (Ex. 21)

9 . At the time of the promotion, a new permanent police chief was scheduled to be hired
and come aboard right after January 1, 1993.

10. The Union filed a prohibited practice complaint contesting the December 25, 1992
promotion. A grievance was also filed on behalf of Officer Mathiasen. (Ex. 2). Both
complaints asserted that Officer Mathiasen, as the senior qualified officer of the top three
candidates, should have been promoted according to the contract.

11. On February 25, 1993, at an informal conference on the prohibited practice complaint,
the parties agreed to submit the dispute to expedited arbitration. (Ex. 3)

12. The parties selected Thomas Staley, Esq. as a single arbitrator. (Ex. 4)

13. Prior to the arbitration the Union submitted requests, both in writing and orally, for all
documents in the possession of the Town that relate to promotions in the Winsted  Police
Department. (Ex.  5)

14. The Union was told, both prior to and at the arbitration, that no past promotional
documents could be located.

15. On April 28, 1993, an arbitration hearing was conducted at the Winsted  Town Hall.

16. At the conclusion of the arbitration hearing, following closing arguments of the parties,
the arbitrator ruled that the Hamzy promotion violated the contract and went on to order that
Officer Mathiasen be promoted to Sergeant effective December 25, 1992 with back pay, and
that Sergeant Hamzy’s promotion immediately be rescinded. (Ex. 6)

17. On May 3, 1993, the Chief of Police swore Officer Mathiasen in as Sergeant. The
Chief also rescinded Officer Hamzy’s promotion and Sergeant Mathiasen received all back
pay. (Ex. 7)

18. On May 4, 1993, Officer Hamzy filed a grievance contesting his demotion. (Ex. 8)

19. On May 22, 1993, the Town Manager answered Hamzy’s grievance. The Town
Manager’s response included the following:

This letter is both an acknowledgment of receipt of your grievance and a response
to it. Your grievance asks me to overturn an order by an arbitrator . . . or to work
around it. The manner of relief sought does have certain merit to it except that there
are a number of countermanding issues that I cannot avoid. The Town was a party to
the agreement to enter into arbitration of this grievance. As such the Town cannot
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refuse the Arbitrator’s ruling. It may appeal it in the event that the provisions for
appeal are met and the Board of Selectman authorize it.

1. The Arbitrator’s ruling specifically interprets the contract as requiring seniority to
be the basis for promotion to Sergeant once the establishment of the three most
qualified candidates has been completed. The next officer in line for promotion on the
basis of seniority is Paul Campi.

* * *
(Ex. 9)

20. Hamzy’s grievance was not pursued to arbitration by the Union.

21. On June 7, 1993, the Town of Winsted  filed a motion to vacate the May 6, 1993
arbitration award. The motion to vacate was denied and the arbitration award confirmed by
Judge Pickett  on December 13, 1994. (Ex.  10). The Town did not appeal this decision.

22. Sometime between the time that Officer Mathiasen filed his grievance in January, 1993
and the time that the Town filed its motion to vacate the arbitration award, Chief of Police
Brautigam located some information allegedly indicating that certain past promotions had
been based on merit.

23. On August 9, 1993, John Hamzy filed a notice of intent to sue the Town for his
demotion from the rank of sergeant. (Ex. 11)

24. During negotiations for a successor collective bargaining agreement in January, 1994
the Town proposed changing the language of Article X, 0 4 to allow the Chief to promote
any one of the top three candidates. (Ex. 12)

25. The Town dropped the above-mentioned proposal in entering into a tentative agreement
with the Union on July 27, 1994. (Ex. 13). Said agreement, together with current language,
ultimately became the collective bargaining agreement between the parties. (Ex. 14)

26. A letter was sent on May 22, 1994 from the Town to Hamzy’s lawyer discussing the
possibility of Hamzy being promoted. (Ex. 15)

27. On June 7, 1994, John Hamzy’s attorney represented that he would not sue the Town if
Hamzy were given a promotion to Sergeant. (Ex. 16)

28. On or about June 13, 1994, John Hamzy and the Town entered into a stipulation that
Hamzy would not sue the Town in exchange for his being promoted to the rank of Sergeant.
(Ex. 17)

4



29. On June 13, 1994, the Town funded an additional Sergeant’s position and promoted
Hamzy to the rank of Sergeant.

30. The Town did not seek nor did it obtain the agreement of the Union to promote Officer
Hamzy .

31. No new test was given for the Hamzy promotion.

32. Hamzy was promoted from the 1992 list, which consisted of two qualified candidates,
Hamzy and Paul Campi,  who was senior to Hamzy.

CONCLUSIONS OF LAW

1. The Town did not fail to abide by the grievance arbitration award in case number 9293-
A-863.

2 . The Town repudiated Article X of the collective bargaining agreement by promoting
Hamzy on or about June 13, 1994 to the rank of Sergeant and by appointing Hamzy to a
Sergeant’s position.

3 . The Town did not bargain in bad faith when it preserved, for two years, the December,
1992 Sergeant’s promotion list.

4 . The Town bargained in bad faith when it bypassed the Union and dealt directly with
Hamzy resulting in Hamzy’s promotion on June 13, 1994.

DISCUSSION

The Union makes several claims in this case. First, it claims that the Town failed to
abide by the arbitration award, which interpreted Article X of the collective bargaining
agreement to require the promotion of Mathiasen and the demotion of Hamzy. Next, it
claims that by promoting Hamzy to the rank of Sergeant and appointing him to fill a newly
funded fourth Sergeant’s position in June 1994, the Town repudiated Article X of the
collective bargaining agreement. The Union also claims that the Town unilaterally changed a
condition of employment when it preserved the December, 1992 promotion list for two
years, in alleged contravention of past practice. Finally, the Union alleges that the Town
unlawfully bypassed the Union and dealt directly with Hamzy when it entered into a
stipulation and promoted him in June, 1994.
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Before turning to the merits of the Union’s claims, we must take into consideration a
jurisdictional claim raised by Hamzy in his amicus brief. In that brief, Hamzy claims that
the issues concerning appointments from the promotional list are excluded from collective
bargaining by the terms of Conn. Gen. Stat. 0 7-474(g)?

Although the Connecticut Courts have examined or cited this statutory section on
several occasions, see  Murchison, et al v. Civil Service Commission of the C’tiy  of
WQterbury,  et al., 234 Conn. 35 (1995); D’Agostino  v. New Britain, 7 Conn. App. 105
(1986); Haggetty  v. Parniewski, 11 Conn. App. 37 (1987); Local 1344 v. Connecticut State
Board of Labor  Relations, 30 Conn. Supp. 259 (1973); Local 773 v. City of Bristol, 39
Conn. Supp. 1 (1983); Riley v. Bridgeport, 22 Conn. App. 402 (1992),  nothing has
disturbed this Board’s rulings that in order to invoke the exemptions set forth in 0 7-474(g),
there must exist in the municipality either a civil service commission, personnel board or
personnel agency established by statute, charter or special act to conduct and grade merit
examinations and to rate candidates. Town of Middlebury,  Decision No. 3104 (1993). The
conditions for promotion to sergeant (a position within the bargaining unit) are mandatory
subjects of bargaining over which the Town must negotiate unless they fall within the
exemptions of 0 7-474(g). City of Bristol, Decision No. 1650 (1978).

In this case, there is no evidence that there exists any commission, board or agency
created by statute, charter or special act to perform the tasks discussed above. There is not
even any evidence that there exists a single position within the Town, such as a personnel
director, who is charged with this responsibility. & City of Bristol, supra. As such, the
issues concerning promotion to the rank of sergeant remain mandatory subjects of bargaining
and the Town may not fail or refuse to bargain concerning these issues.

We now turn to each of the Union’s allegations.

2g7-474(g)  provides:

Nothing herein shall diminish the authority and power of any municipal civil service commission,
personnel board, personnel agency or its agents established by statute, charter or special act to
conduct and grade merit examinations and to rate candidates in the order of their relative excellence
from which appointments or promotions may be made to positions in the competitive division of the
classified service of the municipal employer served by such civil service commission or personnel
board. The conduct and grading of merit examinations, the rating of candidates and the
establishment of lists from such examinations and the initial appointments from such lists and any
provision of any municipal charter concerning political activity of municipal employees shall not be
subject to collective bargaining, provided once the procedures for the promotional process have
been established by the municipality, any changes to the process proposed by the municipality
concerning the following issues shall be subject to collective bargaining: (1) the necessary
qualifications for taking a promotional examination; (2) the relative weight to be attached to each
method of examination; and (3) the use and determination of monitors for written, oral and
performance examinations. In no event shall the content of any promotional examination be subject
to collective bargaining.
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FAILURE TO ABIDE BY THE ARBITRATION AWARD

Section 7-470(a)(6)  makes it a prohibited practice for an employer to fail or refuse to
abide by a valid arbitration award. In making a determination about compliance with an
arbitration award, we review the award to see what is required of the parties and whether
each party has fulfilled its obligations. Here, the award concluded that Article X of the
contract was violated when Hamzy was promoted over Mathiasen because Mathiasen was
more senior to Hamzy and both had placed in the top three slots on the promotion list. As a
result, the arbitrator ordered the Town to promote Mathiasen and demote Hamzy and to
make Mathiasen whole.

The Town complied with the requirements of this particular arbitration award. It
demoted Hamzy and promoted Mathiasen and paid him back wages. We disagree with the
Union’s theory that the later promotion of Hamzy also violated this particular arbitration
award. As we discuss below, the second promotion of Hamzy constitutes a separate
violation of the Act, but it does not constitute a failure to abide by the strict requirements of
this arbitration award, which mandated the promotion of Mathiasen and the demotion of
Hamzy. Thus, we dismiss this allegation.

REPUDIATION CLAIM

The Union also claims that the second promotion of Hamzy constitutes a repudiation
of Article X of the collective bargaining agreement because Article X of the contract was
clearly interpreted by the Mathiasen arbitration award and, therefore, the Town was
forbidden to again promote Hamzy when a more senior employee (Campi)  was also
eligible.3  We agree with the Union and review each of the Town’s defenses in turn.

It is well-settled that repudiation of a collective bargaining agreement will only be found
in limited circumstances. Repudiation may be found where a party has taken an action based
upon an interpretation of the contract, which is asserted in subjective bad faith; where a
party’s action is based on a wholly frivolous or implausible interpretation of the contract; or
where a party does not challenge the interpretation of the contract but, instead, seeks to
justify its actions on some collateral ground, which does not rest upon an interpretation of the
contract; e.g., financial hardship or administrative difficulties. Norwich Board of
Education, Decision No. 2508 (1986); New Haven Board of Education, Decision No. 3356
(1996). Here the Town does not agree with the Union’s interpretation of the contract and,
therefore, the Union must show that the Town acted either in bad faith or based on an
implausible interpretation of the contract when it promoted Hamzy in June, 1994 at a time
when Campi  remained on the promotion list and was more senior to Hamzy.

3 The Union’s theory rests on a conclusion that the December 1992 promotion list was still valid in June
1994 when Hamzy was promoted for the second time. As discussed below, the Union also argues, in the
alternative, that the second Hamzy promotion was invalid because the promotion list had expired at the
time. We find that the list was valid for the reasons set forth in the next section of this decision.
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As we discussed above, the arbitration award and the Superior Court confirmation of
that award make clear that Article X of the contract makes seniority the determinative factor
for promotion among the top three candidates on a promotion list. In spite of the award, the
Town continues to cling to the belief that the Chief of Police retains the right to promote the
candidate of his choosing outside the dictates of seniority. The Town offers two reasons why
their position should still be considered plausible. First, the Town claims that the Mathiasen
grievance is confined to the facts in that situation and cannot be used in another situation to
interpret Article X of the collective bargaining agreement. Second, the Town argues that it
has “discovered“ information since the time of the Mathiasen grievance, which shows that
prior promotions have been based on merit and, therefore, the arbitrator’s interpretation of
the contract is incorrect. Thus, the Town claims that it’s position continues to be a plausible
interpretation of the contract.

We disagree that the Mathiasen arbitration award can only be used to interpret the
contract in that one specific case. The award is clear that, in a situation where candidates
are otherwise qualified, seniority is required to prevail in determining a promotion.
Although we found that the Town did not fail to comply with the strict requirements of the
award in the Mathiasen matter, our decision does not mean that the interpretation of the
contractual language rendered by the arbitrator can only be applied to that one case. Indeed,
the arbitrator’s decision is the best resource for determining the meaning of the contract in
similar situations. Thus, we do not believe this defense of the Town is valid.

The Town also purports to have newly discovered evidence to support its interpretation
of the contract; evidence not introduced at the arbitration hearing. In support of this
contention, Chief Brautigam testified that there exists information supporting the conclusion
that past promotions have been based on merit.

We find that the Town’s testimony about this “new” information does not now provide
the Town with a reasonable interpretation of the contract for several reasons. First, we do
not know from this record when the information was discovered. In this regard, Chief
Brautigam testified that he discovered the information after doing research at the time of the
Mathiasen grievance. If, indeed, this information was discovered at the time of Mathiasen’s
grievance, then it should have been introduced at the arbitration hearing. Additionally,
Brautigam claimed that his own promotion was based on merit, not seniority. Surely,
Brautigam should have testified to this effect at the arbitration hearing. Assuming that all
this information was available to the Town in support of its position at the time of the
Mathiasen arbitration hearing, we can only conclude that it was either introduced at that
hearing and did not change the arbitrator’s opinion; that it should have been introduced at
that hearing if the Town wanted it considered; or that the arbitrator rejected it for some
reason. Whatever the case, we will not second guess the arbitration proceedings nor re-
arbitrate the matter now simply because the Town claims that it has more and better
information.
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Assuming arguendo,  that the information described above was not available at the time
of the arbitration of the Mathiasen grievance, the instant record still does not provide a basis
for finding that the Town is now reasonable in its assertion that the contract should be
interpreted differently. In this regard, the Town provided no specific information regarding
past promotions, which could lead to a conclusion that Article X of the contract should be re-
examined. There was no documentary evidence introduced of past promotions; no
timeframes were provided to this Board; and we do not even know if the past promotions
were made under the same contract provision which now governs. Several different
conclusions are possible based on the Town’s evidence. Perhaps the past candidates with the
most “merit” were also the most senior; perhaps the promotions were governed by a different
contract provision or by past practice not governed by a contract provision.4  Thus, we
cannot draw any conclusions from the Town’s mere assertion that a majority of the
promotions in the past were based on merit.

We cannot overlook the fact that, even if documents were not available, the Town was
free to call witnesses to testify at the arbitration hearing. Just as Chief Brautigam testified in
the hearing before this Board, there must have been witnesses with memory of the
promotional process. The Town was free to make its case with such witnesses even without
documentary evidence. If it did not call such witnesses or if testimony simply did not
support its interpretation of the contract, that is not grounds to now say that the arbitration
award does not bind the parties to its interpretation of the contract.

The Town also argues that the June, 1994 promotion of Hamzy was prompted by the
Town’s desire to avoid a lawsuit and, as such, somehow changes the Town’s obligations
concerning promotions. We disagree. The Town cannot simply ignore its contractual
obligations because it desires to avoid liability in another arena. Further, in this case it was
the Town’s initial incorrect assessment of its collective bargaining obligations that eventually
gave rise to the threat of litigation by Hamzy. It would be silly to now say that the Town
can solve its legal problems by again ignoring its contractual duties.

Since the Mathiasen arbitration award clearly interprets Article X of the contract and
since we find no plausible explanation by the Town of its refusal to apply that interpretation
to future promotions, we find that the second promotion of Hamzy  in June, 1994 repudiated
the contract.s

4 While the Labor Board initially indicated that it would exclude evidence that seemed as if it would merely
“relitigate” the Mathiasen matter, the Board did allow the Town’s witnesses to testify as to the substance
of the new information it had allegedly obtained. The Town’s offer of evidence on this point consisted
soley  of the broad statements of its witnesses. The Town did not attempt to introduce any documentary
evidence or details to support its assertions.

’ Having found that the Town’s interpretation of the contract is implausible, we need not decide whether
the Town also acted in subjective bad faith in promoting Hamzy.
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UNILATERAL CHANGE

The Union also  claims that the Town unlawfully, unilaterally changed a term and
condition of employment when it preserved for two years the promotion list created in
December, 1992. We disagree. The evidence in the record was inconclusive concerning the
duration of promotion lists. While there was testimony that two promotions had never
previously been made off the same list, there is no evidence that there was a consistent past
practice of maintaining a list for only one year.

Even assuming that there was a practice of only using a promotion list for one year, the
Union waived its right to challenge the duration of the December, 1992 list. It was clearly
posted and the Union should have been well-informed of the intent to preserve it for two
years due to the notice at the bottom of the announcement. Thus, we find that the Town did
not commit a prohibited practice by maintaining the list for two years.

DIRECT DEALING

An employer commits a prohibited practice when it negotiates directly with individual
employees concerning conditions of employment after a duly authorized collective bargaining
agent has been selected. Norwich Board of Education, Decision No. 2579 (1987); State of
Connecticut, Decision No. 2408 (1985) citing J.I. Case Co. v.  NLRB, 321 U.S. 332 (1944);
West Havtford  Education Association v. DeCourcy,  162 Conn. 566, 592 (1972). We have
recognized that the prohibition does not preclude employer communication with employees
that is exclusively directed toward implementation of contractually recognized rights nor does
it preclude communication in which the employer expresses its position on a certain subject.
Norwich, supra; Town of Farmington, Decision No. 3237 (1994); Hartford Board of
Education, Decision No. 3357 (1996).

Here the Union claims that the Town’s agreement to promote Hamzy in exchange for
his foregoing any legal action against the Town was a prohibited transaction under the above
rule. We agree. The Town went much further than to simply communicate with Hamzy
about the problem or implement a clear contractual right. The Town bestowed a
controversial benefit on Hamzy in exchange for immunity from a potential lawsuit. At the
time, the Town was aware that the Union might challenge its right to promote Hamzy, as
evidenced by the Town’s testimony that it had considered its “chances” of winning a second
grievance if one were filed over the subsequent promotion. Thus, the Town cannot even
claim that it thought it was implementing a clear right of Hamzy to a promotion. Having
sought a guid  m-o  auo from Hamzy in exchange for the promotional opportunity, the Town
unlawfully bypassed the Union and dealt directly with an employee.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the Town
of Winchester:

I. Cease and desist from:

a. Repudiating Article X of the collective bargaining agreement; and

b. Bypassing the Union and dealing directly with employees concerning terms and
conditions of employment.

II. Take the following affirmative steps which the Board finds will effectuate the purposes
and policies of the Act:

a. Rescind the June 1994 promotion of Hamzy;

b. Promote Campi  to the rank of Sergeant and appoint him to a Sergeant’s position
retroactive to June 13, 1994;

c. Make whole Campi  for any losses suffered as a result of the Town’s failure to
appoint him to the Sergeant’s position funded by the Town in June, 1994;

d. Post immediately and leave posted for a period of sixty (60) consecutive days from
the date of posting, in a conspicuous place at all sites where employees in the bargaining unit
customarily assemble at the Winchester Police Station, a copy of this Decision and Order in
its entirety; and

e . Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 200 Folly Brook Boulevard, Wethersfield, Connecticut, within thirty (30) days
of the receipt of this Decision and Order of the steps taken by the Town of Winchester to
comply herewith.
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CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Cornelius J. Scanlon
Cornelius J. Scanlon,
Acting Chairman

s/Anthony  Sbona
Anthony Sbona,
Board Member

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th day
of August, 1996 to the following:

Paul Vayer, Town Manager
Town of Winchester/Winsted
Town Hall, 338 Main Street
Winsted,  Connecticut 06098

Attorney Paul Vayer
50 Hillcrest Avenue
New Britain, Connecticut 06053

Attorney Kenneth DeLorenzo
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

Attorney Robert Bourke
P.O. Box 716
Simsbury, Connecticut 06070

Santo Franzo, Connecticut Director
NAGE/IBPO
346 Main Street
Cromwell, Connecticut 06416

Attorney Barbara J. Collins
21 Oak Street, Suite 400
Hartford, Connecticut 06106

bu
J,ohn  W. Kingston

I /
Agent
Connecticut State Board of Labor Relations
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