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DECISION AND DISMISSAL OF COMPLAINTS

On August 8, 1994, the Connecticut State Employees Association (CSEA) filed two
complaints with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the State of Connecticut, Department of Administrative Services (the State) had engaged
in practices prohibited by fi  5-272 of an Act Concerning Collective Bargaining for State
Employees (SERA or the Act) in that the State had repudiated the collective bargaining



agreement between the parties and otherwise bargained in bad faith by failing and refusing to
pay annual increments and lump sum payments to bargaining unit employees in June, 1994.
(Case Numbers SPP-16,579 and SPP-16,580).

On October 13, 1994, Locals 387, 391 and 1565 of Council 4, AFSCME, AFL-CIO
(AFSCME) filed a complaint with the Labor Board alleging that the State had violated the
Act by failing and refusing to pay annual increments to bargaining unit employees in June,
1994. (Case No. SPP-16,712).’

After the requisite preliminary steps had been taken, the cases were consolidated and
came before the Labor Board for a hearing on December 11, 1995. All parties appeared,
were represented and allowed to present evidence, examine and cross-examine witnesses, and
to make argument. All parties filed briefs the last of which was received by the Labor Board
on March 12, 1996. Based on the entire record before us, we make the following findings
of fact and conclusions of law and we dismiss the complaints.

FINDINGS OF FACT

1. The State is an employer pursuant to the Act.

2 . CSEA is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of engineering, scientific and technical employees known as the
P-4 bargaining unit. (Exs. 7-13)

3 . AFSCME is an employee organization within the meaning of the Act and at all material
times has represented a bargaining unit known as NP-4. (Ex. 4)

4 . The State and CSEA were parties to a collective bargaining agreement covering the P-4
unit with effective dates of July 1, 1991 through June 30, 1994 which contained the
following provisions:

ARTICLE 19 - COMPENSATION

***

Section Two. Annual increments. Employees will continue to be eligible for and
receive annual increments during the term of this contract in accordance with existing
practice; provided however, the annual increment will not be paid for the contract year
1992-93.

’ Council 4 also filed several other similar complaints on behalf of other bargaining units all of which  were
withdrawn following contract settlements.
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***

Section Four. Maximum Step Employees. Effective July 1, 1988 and thereafter, those
employees at the maximum step of the salary schedule who have received no annual
increment shall receive lump sum payment of 2.5% of their annual rate. Lump sum
payments will be made effective when the annual increment would have been applied.
An overall service rating of unsatisfactory (as defined in Article 9) may be grounds for
denial of these payments.

Employees will continue to be eligible for and receive lump sum payments during the
term of this contract in accordance with the above; provided, however, the lump sum
payment will not be paid for the contract year 1992-93. (Ex.  13)

5 . The State and AFSCME were parties to a collective bargaining agreement concerning
the NP-4 bargaining unit with effective dates of July 1, 1988 through June 30, 1994 which
contained the following relevant provision:

6 .

7 .

ARTICLE 17 - COMPENSATION

* * *

Section Two. Employees will continue to be eligible for and receive annual increments
during the term of this contract in accordance with existing practice provided; however,
that annual increments will not be paid for the contract year 1992-93. (Ex.  4)

Conn. Gen. Stat. 0 5-278a,  effective January 1, 1994, provides in relevant part:

In the event an agreement expires before a new agreement has been approved by the
employee organization, the employer representative and the legislature, the provisions of
the expired agreement concerning (1) salary, excluding annual increments, (2)
differentials, (3) overtime, (4) longevity, and (5) allowances for uniforms, which were
implemented pursuant to approval by the legislature in accordance with section 5-278
shall remain in effect until such time as a new agreement is reached and approved in
accordance with section 5-278 . . . .

By practice, the annual increments for the NP-4 and P-4 units have been paid starting-.
with the first day of the pay period which includes either January 1 or July 1 of a year,
depending on the employee’s anniversary date. Employees do not actually receive their
paychecks for this pay period until after January 1 or July 1 of any year.

8 . In 1994, the pay period that included July 1 began on Friday, June 24, 1994.

9 . The lump sum payments provided by the collective bargaining agreement for the P-4
unit are payable on the same date as the annual increments for that unit.
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10. In 1994, the State did not pay the July 1 annual increments or lump sum payments for
either the NP-4 or P-4 bargaining units.

11. In past agreements, the parties have treated a July 1 lump sum payment or increment as
part of the contract year beginning on that July 1. (Exs. 21, 22, 23)

12. Contract cost estimates prepared for the legislature by the Office of Policy and
Management include the cost of a July 1 lump sum payment or increment in the contract year
beginning on that July 1. (Ex.  38)

CONCLUSIONS OF LAW

1. The State did not repudiate the collective bargaining agreements with the Unions by
refusing to pay the July 1, 1994 annual increments and/or lump sum payments.

2 . The State did not otherwise bargain in bad faith with the Unions by refusing to pay the
July 1, 1994 annual increments or lump sum payments.

DISCUSSION

CSEA ARGUMENTS

The CSEA’s  first argument is that the action of the State in withholding the employees’
July 1, 1994 annual increment and lump sum payment repudiated the parties’ 1991-1994
collective bargaining agreement because, pursuant to past practice, these benefits were due
and payable commencing with the first day of the pay period that included July 1. The
Union claims, therefore, that in 1994 the benefits “vested” on June 24, during the term of
the 1991-1994 collective bargaining agreement and the State cannot refuse to pay the
increments and the lump sum payments.

Concerning the lump sum payments, the Union additionally argues that Conn. Gen.
Stat. 0 5-278a  does not specifically cite this benefit as one that does not survive the
expiration of the contract and therefore, this payment is mandated to continue by operation of
law.

The State argues that the July 1 increments and lump sum payments were not owed to
the employees until July 1, 1994, which is not during the term of the 1991-1994 collective
bargaining agreement. The State concedes that, by past practice, the increments and lump
sum payments have been paid starting with the first day of the pay period that includes
July 1. However, the State claims that the procedure established for the orderly payment of
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the benefits does not “vest” in the employee the right to the benefit prior to July 1. The
State points to the State budget making process and past collective bargaining agreements to
show that the parties have always considered a July 1 increment or lump sum to be part of a
contract year beginning on that same July 1 and ending on June 30. Therefore, the State
argues that the increments and lump sums for July 1, 1994 were part of a contract year
beginning on July 1, 1994 and were not due and payable before June 30, 1994.

Concerning the Union’s argument about the lump sum payments, the State argues that
this benefit is the equivalent of an annual increment for those employees at the top of their
pay scales and, thus, is excluded from continuation after expiration of the contract by Corm.
Gen. Stat. 8 5-278a.  In the alternative, the State argues that the lump sum is an additional
salary benefit comparable to a longevity payment and since the statute does not specifically
allow its continuation, it is not payable after expiration of the contract.

It is well-settled that the Labor Board will find contract repudiation in only limited
circumstances. The first is where the respondent party has taken an action based upon an
interpretation of the contract and that interpretation is asserted in subjective bad faith. The
second is where the respondent party has taken an action based upon a wholly frivolous or
implausible interpretation of the contract. The third type of contract repudiation does not
involve assertion of an interpretation of the contract, but, instead, the respondent either
admits or does not challenge the complainant’s interpretation of the contract and seeks to
defend its action on some collateral ground, which does not rest upon an interpretation of the
contract, e.g., financial hardship, administrative difficulties, etc. If the respondent’s defense
does not excuse its actions, we will find repudiation if the respondent’s action is contrary to
its clear contractual obligation. Norwich Boald  of Education, Decision No. 2508 (1986);
New Haven Board of Education, Decision No. 3356 (1996) and cases cited therein.

We do not find contract repudiation in this case. The State disputes the Union’s
interpretation of the contract and, therefore, the Union must show either that the State acted
in subjective bad faith or that the State’s interpretation of the contract is frivolous or
implausible. Since there is no assertion that the State acted with any intent to flout a clear
contract clause or otherwise acted in bad faith, we turn to the State’s interpretation of the
contract, which we find  to be plausible.

All the evidence indicates that July 1 is the “magic date” upon which the annual
increment or lump sum payment became due to the employee. The payment of these benefits
beginning with the first day of the pay period that includes July 1, is a matter of
administrative convenience not an indication that the benefit accrues before July 1. Further,
the State’s evidence is persuasive showing that the parties and the legislature have always
considered the July 1 increments or lump sum payments to be part of the contract year
beginning on that July 1. Based on all the evidence presented, we find that the State’s
interpretation of the contract is plausible and, therefore, there is no contract repudiation.
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We also disagree with the Union’s statutory argument regarding the lump sum payments
and we find that the statute does not continue these payments. We use the well established
principles of statutory construction requiring that a statute be interpreted, when possible, so
that no word, phrase, or clause will be rendered insignificant or void, absent a compelling
reason. Connecticut Light and Power v. Castle,  179 Conn. 415, 423, 426 A.2d  1324
(1980); Hartford Principals and Supervisors Association v. Shedd, 202 Conn. 492, 506, 522
A.2d  264 (1987); New London v. Zoning Board of Appeals, 29 Conn. App. 402, 406, 615
A.2d  1054 (1992); Town of Hebron, Decision No. 3055 (1992) 4fsd in Town of Hebron v.
Conn. State Labor Board et. al., Dkt. No. CV-92-0519947 (Conn. Super. Ct., Hartford
J.D., January 7, 1994, Keller, J.). The intent of an act of a legislative body is to be found
in the meaning of the words of the statute; that is, in what the legislative body did say, not in
what it may have meant to say. Frazier  v. Manson,  176 Conn. 638, 642, 410 A.2d  475
(1979); State v. Gmnt,  176 Conn. 17, 20, 404 A.2d  873 (1978).

The Union’s primary argument is that because the statute does not specifically list lump
sum payments, they must be continued. However, the statute is not written to specifically
list the discontinued benefits (except increments); it is written to list the continued benefits.
Thus, anything not specifically listed must be considered to be discontinued upon expiration
of the contract. This conclusion does not end our analysis, however, because the Union also
claims, in the alternative, that the term “lump sum payment” is merely part of an employee’s
“salary”, which is specifically continued by the statute. We must, therefore, determine if the
lump sum payments may be considered part of “salary, excluding annual increment . . .I’, so
as to be continued by the statute or, as argued by the State, constitute another form of annual
increment or special salary payment that is not continued by the statute.

First, we are not convinced that lump sum payments should be considered equal to
annual increments. While both benefits are clearly designed to reward employees for another
year’s work, they are distinguishable. An annual increment is designed to increase one’s
base salary; we are not sure lump sum payments have the same consequence. Further, there
is no dispute that a lump sum payment is made instead of an annual increment; it is designed
for those employees who are no longer climbing the salary ladder. Thus, we do not believe
the lump sum is an annual increment for purposes of the statute.

The above does not convince us, however, that the lump sum payments are part of
“salary” as that term is used in the statute. The State makes a convincing argument that a
lump sum payment is a special form of wage payment not intended to be included with the
term “salary” in the statute and, thus, not continued after the expiration of the contract. The
State supports this conclusion by pointing out that the legislature specifically listed three
other forms of “salary” to be extended past expiration of the contract: differentials, overtime
and longevity. The State argues that, if the legislature had intended the term “salary” to
encompass all forms of salary payments, there would be no need to separately list the other
special salary payments in the statute. Therefore, because the lump sum payment is clearly a
special form of salary payment that is not listed in the statute, it must be discontinued upon
expiration of the contract.
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We agree with the State’s position. Based on the entire wording of the statutory
section, we find that the term “salary” as used in the statute means “base” or “standard”
salary; the base amount of money an employee is paid for doing her job. Although payments
such as longevity, lump sums, differentials and overtime are certainly part of an employee’s
wage benefit, they are additional salary payments made to an employee for a special reason
such as additional hours worked or a reward for long service. The legislature could have
chosen to include in the term “salary” all forms of wage payment. However, since it
specifically refers to overtime, differential and longevity separately from “salary” we can
only conclude that, here, the term “salary” does not include special salary benefits. Thus,
we conclude that a lump sum payment is not included within the term “salary” and, since it
is not a benefit specifically cited in the statute, is not extended past the contract expiration.

AFSCME ARGUMENTS

AFSCME makes two arguments concerning the annual increment for the NP-4 unit,
which are different from the arguments raised by CSEA in that AFSCME relies on a
unilateral change theory to find  a violation by the State.’ In this regard, the Union argues
first that, by virtue of past practice, the employees’ right to an annual increment “vested”
prior to expiration of the contract and, therefore, the State’s refusal to pay the increment was
an unlawful change in an established past practice. The Union also argues that, even if the
right to an increment did not “vest” prior to July 1, 1994, the right to an annual increment is
established by past practice, independent of any contract term and therefore, regardless of the
contract’s expiration, the benefit remains due and owing.

Concerning the Union’s first argument, we have addressed the concept of “vesting” in
our previous discussion. It is our conclusion that the practice of paying the increment,
beginning with the first day of the pay period, which included July 1, did not “vest” in the
employee the right to the increment prior to July 1. All the evidence indicates that the
parties have always treated a July 1 increment to be part of a contract year beginning on that
July 1. Therefore, the July 1, 1994 increment was not part of the benefit package contained
in the contract expiring June 30, 1994.

We also reject the Union’s second argument for several reasons. First, the increment is
not a benefit created solely by past practice. It is an explicit contract term, the payment of
which has been defined by past practice. Thus, the Union cannot escape the clear language
of Conn. Gen. Stat. 8 5-278a  unless the Union can show that this contract term matured
before the expiration of the contract. If not, the clear statutory language discontinues the
benefit upon expiration of the contract. Since we have determined that the benefit did not
vest prior to July 1, the statute discontinues the increment.

’ The NP-4 contract did not include a lump sum payment and, therefore, this issue is not addressed by
AFSCME.
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The Union also cites several cases for the proposition that even if the benefit is included
in the language of the contract, it can also be viewed as a condition of employment
established by past practice which may not be discontinued unilaterally after expiration of the
contract and during negotiations for a successor. & City  of Norwalk, Decision No. 1361
(1976); Stn-gfon-l  Libmy  Association, Decision No. 1493 (1977); City of Danbury, Decision
No. 1291 (1975). This proposition simply cannot survive the legislature’s clear intention in
5 5-278a  that the parties not be bound to certain terms upon the expiration of the contract.
Therefore, whatever validity the cited cases retain in this age of binding interest arbitration,
they do not help the Union here where the benefit in question is clearly conferred by
contract, the contract has expired and the legislature has chosen not to extend the benefit past
the expiration date of the contract. Collective bargaining rights are created by the legislature
and may be restricted by the legislature. To find that the increment continues, in light of
clear statutory language to the contrary, would be to administer the law in a manner
obviously inconsistent with the intentions of its creators. We, therefore, dismiss the Union’s
claims.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED that the complaints filed in Case Nos. SPP-16,579, SPP-16,580 and SPP-16,712
be and the same hereby are DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/Thomas G. Gutteridae
Thomas G. Gutteridge,
Board Member

s/Patricia V. Low
Patricia V. Low,
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 6th day of
August, 1996 to the following:

Attorney Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Alan J. Mazzola, Deputy Commissioner
of the Bureau of Human Resources

State of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Joel W. Schweidel
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Robert J. Krzys
2138 Silas Deane Highway
Rocky Hill, Connecticut 06067

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109
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Robert D. Rinker, Director
CSEA
760 Capitol Avenue
Hartford, Connecticut 06l’O6

Albert J. Chiucarello
Service Representative
Council 4, AFSCME, AFL-CIO
444 East Main street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

&ohn  W. Kingston
Agent
Connecticut State Board of Labor Relations
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CONNECTICUT STATE EMPLOYEES : SUPERIOR COURT
ASSOCIATION

\ : JUDICIAL DISTRICT OF
V . HARTFORD/NEW BRITAIN

AT HARTFORD
STATE OF CONNECTICUT, STATE .
BOARD OF LABOR RELATIONS,
et al. : JULY 18, 1997

MEMORANDUM OF DECISION

In this administrative appeal a state employee union

(Connecticut State Employees Association (heregnafter

C.S.E.A.) is seeking the payment to certain of its members

of lump sums following expiration of a collective bargaining

agreement. The lump sums of 2.5% of annual salary were paid

pursuant to a collective bargaining agreement to employees

at the maximum step of the salary schedule who received no

annual increment or step advancement.' The contract between

the C.S.E.A. and the state had expire.d. The annual

increment or lump sum payment were typically paid

concomitant with the fiscal year on July 1.

. . ..

'Many public employees are compensated on a salary grid
system with pay in part determined by years of service.
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A general principal of American labor law recognizes

that in a collective bargaining context, terms and

conditions of employment may only be changed through the

collective bargaining context. Thus, an employer may not

change terms and conditions of employment even after the

expiration of employment without union agreement or an

impasse in negotiations. Existing provisions of a

collective bargaining agreement may thus continue in force

after the expiration of the specific contract term. Board

of Education v. State Board of Labor Relations, 217 Conn.

110, 120 (1991); Hartford Principal & Supervisors
'"..

Association v. Shedd, 202 Conn. 492, 503 (1987); Board of

Education v. Connecticut State Board of Labor Relations, 190

Conn. 235, 241-42 (1983); N.L.R.B. v. Acme Industrial Co.,

385 U.S. 432, 436 (1967); Fafnir Bearing Co. v. N.L.R.B.,

332 F.2d  716, 717 (2d Cir. 1966).

The legislature, in an effort to clarify the law in

state employee collective bargaining, enacted General

Statutes § 5-278a (P.A. 79-621, P.A. 86-411 and P.A. 93-80)

to specifically address any interim period between when a

state employee agreement expires and a new agreement has

been approved.

This case arises from the changes in the law brought

about by P.A. 93-80. Prior to January 1, 1994 the effective

date of P.A. 93-80; there was no specific limitation as to

the contract provisions which continued in effect, between
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the expiration of a collective bargaining agreement term and

the approval of a successor agreement. P.A. 93-80 revised 5

5-278a to indicate that "the provisions of an expired

agreement concerning (1) salary, excluding annual

increments, (2) differentia,ls, (3)  overtime, (4)  longevity,

and (5)  allowance for uniforms . . . shall remain in effect

until such time as a new agreement. . . .'I

The union argues that salary includes the lump sum

payments given to employees on the maximum step of the

salary schedule in lieu of annual increments. The union

took their claim to the Connecticut State Board of L.abor
1:

Relations (S.B.L.R.), pursuant to General Statutes § S-272,

alleging a prohibited practice in the state's failure to pay

lump sum payments.2

The S.B.L.R. in their decision dated August 6, 1996

rejected the union's claim. The union appealed the decision
_.I

on September 19, 1996. The Record was filed November 22,

1996. Briefs were filed by the Plaintiff on January 2, 1997

and the S.B.L.R. on April 9,'1997. The parties were heard

at oral argument on July 16, 1997.

The employer argued and the state ruled that the lump

sum payments were not included in the contract items which

remained in effect after the contract expiration and 5-278a.

'The  specific contract at issue concerned bargaining
unit NP-4 (state engineering, scientific and technical
employees) and ran from July 1, 1991 through June 30, 1994.
The lump sum payments would have been paid July 1, 1994.
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The court concurs with the S.B.L.R. construction of the

statute and dismisses the appeal.

'"'Our  resolution of this issue is guided by the limited

scope of judicial review afforded by the Uniform

Administrative Procedure Act; General Statutes § 47166  et

seq.; to the determinations made by an administrative

agency: [Wle  must decide, in view of all of the evidence,

whether the agency, in issuing its order, acted

unreasonably, arbitrarily or illegally, or abused its

ij discretion. Ottochian v. Freedom of Information Commission,
:
i 221 Conn. 393, 397, 604 A.2d  351 (1992). Even as to

/ ! j questions of law, *lt]he  court's ultimate duty is only to
/
j decide whether, in light of the evidence, the [agency] has

ji acted unreasonably, arbitrarily, illegally, or in abuse of

.I its discretion. . . . Conclusions of law reached by the

:! administrative agency must stand if the court determines

j that they resulted from a correct application of the law to

: the facts found and could reasonably and logically follow

from such facts. . . . New Haven v. Freedom of Information

Commission, 205 Conn. 767, 774',  535 A.2d  1297 (1988).

Although the interpretation of statutes is ultimately a

question of law . . . it is the well established practice of

this court to accord great deference to the construction

given [a] statute by the agency charged with its

', enforcement. . . . Griffin Hospital v. Commission on

i Hospitals & Health Care, 200 Conn. 489, 496, 512 A.2d  199,

4
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appeal dismissed, 479 U.S. 1023, 107 S. Ct. 781,  93 L.Ed.2d

819 (1986)  ; see also New Haven v. Freedom of Information

Commission, supra,  773-74; Wilson v. Freedom of Information

Commission, 181 Conn. 324, 342-43, 435 A.2d  353 (19801."

(Internal quotation marks omitted.) Perkins v. Freedom of

Information Commission, 228 Conn. 158, 164-65 (1993).

A fair construction of 5 5-278a would view the purpose

as an attempt to specifically enumerate the portions of a

collective bargaining agreement which would survive its

expiration. "Unless there is evidence to the contrary,

statutory itemization indicates that the legislature

intended 'the 1ist"'to  be exclusive." Bridqenort  Hospital v.

CHRO, 232 Conn. 91, .lOl (1995). This is especially apparent

here where the statutory history reflects a legislative

intent to limit the scope of contract provisions which would

continue in effect during the interim period.

The union argues that the specific exclusion of annual

increments from salary is indicative of an intent to

distinguish lump sum payments in lieu of annual increments.

However, such a construction fails to acknowledge the

specific references to other items of compensation in 5-278a

(differentials, overtime, uniform allowances). If every

form of employee compensation other than annual increments

was to remain in effect; then such specific references to

differentials, overtime and uniform allowances would be

superfluous. The principal of statutory construction oblige
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courts to give meaning to statutory language and intent.

Hall v. Gilbert & Bennett Mfg. CO., 241 Conn. 282, 302

(1997); Peck v. JacGuemin,  196 Conn. 53, 63-64 (1985).

Plaintiff also asks that § 5-278a as a labor relations

statute be liberally applied. Citing Connecticut State

Board of Labor Relations v. Board of Education, 177 Conn. 68

(1979). It is true that labor relations statutes are

remedial in nature and should be construed to accomplish

their purpose. Exceptions and exclusions to such statutes

are thus strictly and narrowly construed. These principals

are of no comfort to the Plaintiffs in this case. Here, the

:I purpose of the act (P.A.
j/

93-40) was to limit the carry over

11 terms. The purpose should not be frustrated an expansive
!;
i!
I( construction of the term "salary"  in contradiction of
1;i!
ii

obvious legislature intent and general rules of statutory

/ i!i j
:
:;

construction.

The appeal is dismissed
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