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DECISION AND DISMISSAL OF COMPLAINT

On July 27, 1994, Local 1303-289 of Council 4, AFSCME, AFL-CIO, (the Union),
filed with the Connecticut State Board of Labor Relations (the Labor Board), a complaint
alleging that the Town of Darien (Town) had engaged in and was engaging in practices
prohibited by the Municipal Employee Relations Act (Act), in that the Town provided false
and misleading information to the Union’s negotiating committee during contract
negotiations.

After the requisite preliminary steps had been duly taken, the matter came before the
Labor Board for a hearing on January 17, 1996. Both parties were represented and provided
full opportunity to present evidence, examine and cross-examine witnesses and make
argument. Both parties filed post hearing briefs, the last of which was received by the Labor
Board on April 3, 1996.

Based upon the entire record before us, we make the following findings of fact,
conclusions of law, and we dismiss the complaint.



FINDINGS OF FACT

1 . The Town of Darien is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and was
certified as the exclusive bargaining representative for a unit of Town Hall employees in
June, 1991.

3 . Prior to electing a union, Town Hall employees were covered by a health insurance
plan. Under this plan, employees had the option of being covered by what was known as a
“core plan” or a more expensive plan such as an HMO.

4. Negotiations commenced for a collective bargaining agreement in July, 1991.

5 . During negotiations, the Town proposed a provision that would require employees to
pay ten percent of the premium for health insurance.

6 . The Town also proposed that if an employee selected a health plan other than the
“core plan”, the employee would be obligated to pay the difference between the ten percent
contribution and the additional premium cost.’

7 . In May, 1992 P.A. 92-170 became effective. This Act removed subsection (c) from
8 7-472b of the Act. This section allowed parties negotiating an initial collective bargaining
agreement to waive fact finding and subject themselves to the binding arbitration provisions
of 6 7-473c.

8. Sometime after the effective date of P.A. 82-170, the Town implemented its proposals
including its proposal requiring employees to pay ten percent of their health insurance
premium as well as the “premium differential”.

9 . In April, 1993, P.A. 93-17 became effective. This amended subsection (b) of
8 7-473b  to require the State Board of Mediation and Arbitration to impose mediation and
arbitration on a newly certified or recognized municipal employee organization and a
municipal employer if the parties fail to approve an initial collective bargaining agreement
within eighty days of the organization’s certification or recognition.2

10. Sometime after the passage of P.A. 93-17 the parties resumed negotiations regarding
the contract that had already been implemented by the Town.

I This additional premium cost is hereafter referred to throughout this decision as the “premium
differential”.

2 We have taken administrative notice of P.A. 93-17 and 92-170.
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11. During the course of these renewed negotiations, Peter Thor, Staff Representative for
the Union, and John Sabanosh, the Town Attorney, had a side bar discussion.

12. This discussion centered upon whether all Town employees were paying the
“premium differential”.

13. After this side bar conversation, Sabanosh joined Thor and the Union’s bargaining
team in a discussion regarding the “premium differential”.

14. During the discussion, Sabanosh told the union negotiating team that “everyone is or
will be paying the premium differential”.

15. Ultimately, the Union agreed to the Town’s proposal requiring employees to pay ten
percent of their health insurance premium and the “premium differential”.

16. The Union’s negotiating team never informed Sabanosh or the Town that their
agreement was predicated on their understanding that department heads also pay the premium
differential.

17. At the time of negotiations, department heads had a ten percent cap on their
contributions toward a health plan and had been paying ten percent of their premiums since
January, 1992.

18. Also, at the time the contract was signed by the parties, all employees of the Town
represented by a union were already required to pay ten percent of their health insurance
premiums plus the “premium differential”. This fact was known to the Union’s Staff
Representative and President.

CONCLUSIONS OF LAW

The Union has failed to prove that the Town violated its duty to bargain in good faith.

DISCUSSION

The Union complains that the Town engaged in bad faith bargaining when it
misrepresented key information concerning whether or not Town employees were paying a
premium differential for health insurance.

The Town contends that there was no misrepresentation and that even if there was,
the alleged false statement was not material to the negotiations with the Union. Based upon
the evidence before us, we find no violation of the Act.

“The mutual obligation to bargain in good faith is at the heart of the public policy
favoring collective bargaining and ‘[elnforcement  of the obligation to bargain
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collectively is crucial to the statutory scheme. Performance of the duty to bargain
requires more than a willingness to enter upon a sterile discussion of union-
management differences. ’ NLRB v. American National Insurance  Company, 353
U.S. 395, 404 (1952). ‘ [G]ood  faith bargaining presupposes a desire to enter
ultimately into a collective bargaining contract. While this duty does not require an
agreement, it does prohibit mere pretense at negotiations with a closed mind and
without a spirit of cooperation and good faith.’ Clear Pine Mouldings,  Inc. v.
NLRB,  632 F.2d 721, 782-29 (9th Cir. 1980). ‘[Tlhe basic question is whether the
[negotiator] acted like a man with a mind closed against agreement. ’ Eastern Maine
Medical Center v. NLRB, 658 F.2d  1, 10 (1st Cir. 1981). Lack of good faith can be
demonstrated when the totality of the circumstances shows that a party adopted a
purposeful strategy to ensure that bargaining would be futile or would fail. Hudson
Chemical Company, 258 NLRB No. 9 at 155 (1981). As the Connecticut Supreme
Court has stated in relying upon federal precedent, the duty to negotiate in good faith
is an obligation to participate actively in deliberations so as to indicate a present
intention to find basis for agreement. West Hartford Education Association v.
DeCourcy, 162 Conn. 566 (1972).” City  of Milford,  Decision No. 2465 (1986)

We first turn our analysis to what Sabanosh told the members of the Union’s
bargaining team when they discussed the health insurance issue. While some of the
testimony varies, and no one could remember when the conversation took place, the evidence
does establish that Sabanosh told the Union’s negotiating committee that “everyone is or will
be paying the premium differential”. The question before us is whether the statement
standing alone violates the duty to bargain in good faith. We conclude that it does not.

Whether a party has bargained in bad faith must be judged in light of the totality of
circumstance. DeCourcy,  supra; Hudson Chemical Company, Supra. In this regard, there
is no claim by the Union that the Town engaged in a pattern or practice intended to thwart
meaningful negotiations, nor does the record support such a claim. Further, we note that the
statement Sabanosh made was for the most part true. All employees, with the exception of
department heads, were in fact paying the “premium differential” and the Union was well
aware of that fact. The Union’s Staff Representative testified that he was aware that all other
bargaining unit employees employed by the Town had to make contributions for premium
coverage. And the Union President testified that the Town had given the Union information
about insurance coverage for other bargaining units.

With regard to Sabanosh’s statement that in the future, employees, presumably
department heads, would be paying the “premium differential” we have no evidence to
suggest that at the time he made the representation he had no basis for the belief. Perhaps,
most important to our decision, however, is the context in which the representation was
made. The statement did not occur at the negotiation table with all the parties present, but
rather occurred at a side bar meeting with no statements recorded and no date indicated. If
the Union was truly concerned about ensuring equality with their department heads, then the
issue should have been brought to the table and discussed fully. In a similar vein, there is no
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evidence to suggest that the Union put the Town on notice that equality with supervisors was
crucial to the completion of the agreement. The record indicates that at least one member of
the union’s negotiating team was concerned for sometime about the inequity of having
bargaining unit members pay the “premium differential” while department heads were
excluded from such a requirement. Yet, the record fails to show that this issue was raised at
the bargaining table, discussed fully, or that the Union sought information about the health
coverage that department heads were receiving. While the Union now argues that they
would not have entered into an agreement if they knew that department heads would not be
paying the “premium differential”, the fact remains that they did not make it known to the
Town that such equality was a condition precedent to an agreement. We conclude that the
issue of equality had not been raised as an issue during the bargaining process and, therefore,
the Town cannot be found to have bargained in bad faith by making this statement.

Based upon the foregoing, we dismiss the complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/C.  Raymond Grebev
C. Raymond Grebey,
Board Member

s/Wendella  A. Battey
Wendella  A. Battey,
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day
of July, 1996 to the following:

Henry M. Sanders, First Selectman
Town of Darien
2 Renshaw Road
Darien, Connecticut 06820

Norman A. Lucas, Town Administrative Officer
Town of Darien
2 Renshaw Road
Darien, Connecticut 06820

Attorney John A. Sabanosh
Rome, McGuigan,  Hoberman,

Sabanosh & Klebanoff
1000 Lafayette Boulevard
Bridgeport, Connecticut 06604-4700

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06109

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Michael R. Lesko
Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Peter Thor, Assistant to the Executive Director
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Jbhn  W. Kingston ’
Agent
Connecticut State Board of Labor Relations
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