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DECISION AND DISMISSAL OF COMPLAINT

On October 21, 1992, Local 1303-22 of Council 4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (Labor Board) alleging
that the Orange Board of Education (School Board) had engaged in and was engaging in a
prohibited practice within the meaning of $ 7-470 of the Municipal Employee Relations Act
(Act). Specifically, the Union alleges that the School Board retaliated against employee
Constance Elliott by terminating her employment after she successfully pursued a grievance
against her employer.

After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a hearing on January 29, 1996. Both parties appeared and were
allowed to present evidence, examine and cross-examine witnesses and make argument. Both
parties filed post hearing briefs, the last of which was received by the Labor Board on March
18, 1996.

Based on the entire record before us, we make the following findings of fact and
conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material to this proceeding has been the statutory bargaining representative for a unit of
custodial and maintenance employees of the School Board with exclusions not here relevant,

3 . The School Board and the Union are parties to a collective bargaining agreement with
effective dates of July 1, 1990 to June 30, 1993. (Ex. 1)

4 . On August 18, 1989, the School Board hired Constance Elliott to fill a part time
custodial position.

5 . During last best offer binding arbitration for the 1990-1993 collective bargaining
agreement, the School Board proposed the following language regarding the hours of work
for bargaining unit employees:

Regular hours of employment for employees covered under the terms of the Agreement
shall be forty (40) hours per week, divided equally over five (5) consecutive work days
of eight (8) hours each, Monday through Friday, except that the Board may employ
part time employees.

The Union’s last best offer was identical to the School Board’s except that there was no
provision for part-time employees. On December 19, 1991, in the matter of Orange Board
of Education and AFSCME Council 4 1303-22, No. 899~MBA  193,’ the arbitrators chose
the offer of the Union.

6 . Thereafter, the union filed a grievance on Elliott’s behalf claiming that the contract
requires all employees be full time and that she should be paid for forty (40) hours of work
retroactive to her date of hire.

7 . This grievance was pursued to arbitration. An award dated September 24, 1992,
(Omnge  Board of Education and AFSCME, Council 4, Local  1303-22, Case No. 8990-
Al1091  found for the Union. The School Board was ordered to pay the grievant backpay
from December 18, 1991 until the date of the award. (Rx.  2)

’ We have taken administrative notice of tbis decision by the Board of Mediation and Arbitration.
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8. The arbitration award, referenced in paragraph 7 supm,  stated:

“while there may have been some ambiguity prior to December 18, 1991, it is clear
that subsequent to this date the Board was on notice of its obligations under the parties
collective bargaining agreement. That is, that all employees, which of whom the
grievant was one, shall be full time employees working forty (40) hours per week.

At that point in time of December 18, 1991 the grievant’s position should have been
made a forty (40) hour position, or the position should have been eliminated. *

9 . Consequently, the School Board paid Constance Elliott approximately $4,700 in back
pay and notified her that she would be terminated effective October 9, 1992 because there
were no additional funds in the budget to fund a full-time position.

10. Constance Elliott worked two additional weeks, until October 23, 1992 to cover for a
co-worker who was on vacation. Also, until May, 1993 the School Board tried to employ
Ms. Elliott on a “casual” basis. (Ex.  3)

11. Both John Kowal, the current Superintendent of Schools and then Principal of the
school where Ms. Elliott worked, and June Hartford-Alley, the Superintendent at the time of
the termination, wrote positive letters of recommendation for Ms. Elliott.

12. During the 92-93 fiscal year (the year of Elliott’s termination), the budget for the
School Board had no increase (zero budget) over the previous year and the Town’s Education
Equalization grant from the State was decreased by $939,326 from $1,030,892  to $91,566.
As a result, the School Board was forced to lay-off teachers and administrators at the
beginning of the fiscal year. More layoffs in all areas were planned for and carried out in
the 93-94 fiscal year. The School Board had no funds available to cover any additional or
unbudgeted expenses during the 92-93 fiscal year.

CONCLUSIONS OF LAW

1. The evidence failed to establish that Constance Elliott was terminated for engaging in
activities on behalf of the Union.

DISCUSSION

The Union charges that Elliott was discriminated against by being terminated in
retaliation for filing a grievance and receiving a favorable arbitration award.
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It is well-established that if an employer discriminates against, or threatens an
employee because that employee has engaged in Union or other protected activity, it violates
the provisions of 0 7-470(a)(l)  of the Act. Such conduct by an Employer has an obvious
tendency to discourage such activities by employees. City  of Waterbury, Decision No. 1074.
In Tonington  Board of Education, Decision No. 3204 (1994),  restated City  of Bridgeport,
Decision No. 3341 (1995); New Britain  Boanl  of Education Decision No. 3365 (1996),  we
summarized the proper mode of analysis:

Where a complaint alleges that employees were discriminated against in their
employment because of activity on behalf of a Union, the complainant has the initial
burden of proving that the discriminatory action was taken because of these protected
activities, or at least that the protected activities were a substantial factor in bringing
about the adverse actions. Connecticut Yankee Catering Co., Inc., Decision No 1601
(1977). Using an analytical framework such as is found in Wright  Line, 251 NLRB
1083, 105 LRRM 1169 (1980); edorced,  622 F.2d  899 (1st Cir. 1981); cert  denied,
455 U.S. 989, 102 S.Ct.  1612, we determine first whether a complainant has
established a prima facie case of discrimination. Once the prima facie case is
established, we then determine whether the employer has established an affirmative
defense thereto. Town of Greenwich, Decision No. 2257 (1983),  sfpd  O’Brien v.
State Board of Labor  Relations, 8 Conn. App. 57 (1986); and Town of Windsor
Locks, Decision No. 2836 (1990),  appealed on other grounds, sfsd Police Department
of the Town of Windsor Locks v. Connecticut State Board of Labor Relations, et al,
225 Conn. 297 (1993); Shetiffs  Department Fairfield County, Decision No. 3106-B
(1993).

A prima facie case includes proof that, 1) the employee engaged in protected,
concerted activities, 2) the employer had knowledge of those activities, and 3) the employer
harbored anti-union animus. & SherifSs  Department, Faifield  County, Decision No.
3106-B (1993),  citing Hardin,  Developing Labor Law, Third Ed. (1992) at p. 194.

Based on a review of the record before us, we conclude that the Union has failed to
establish a prima facie case.Specifically, the Union has not provided any evidence of anti-
union animus.*

The Union claims that the timing of the employer’s decision can play a significant role
in determining whether the employer was motivated by anti-union animus. & Town of
Hamden,  Decision No. 2394 (1985). In this regard, the Union alleges that the timing of
Elliott’s layoff is evidence of anti-union animus because it closely followed the arbitration
award in her favor. While we agree that the timing of a layoff can raise an inference that it
was motivated for illegal reasons, we find that any such inference was rebutted by the School
Board’s economic condition.

2 We assume without analysis that the Union established the first two prongs of its prima facie case.
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The School Board has presented evidence to prove that the timing of the layoff was
driven by budgeting constraints. The School Board was forced to deal with a zero budget - a
budget ::lat  had no increase over the prior year - during the 92-93 fiscal year. Although the
School Board received no additional funds, they had to deal with certain costs that would
increase automatically, i.e., salary increases for bargaining unit employees that had been
previously negotiated. This caused the School Board to layoff three teachers before the
beginning of the 92-93 fiscal year. The arbitration award dated September 24, 1992
obligated the School Board to pay Ms. Elliott for a forty (40) hour position or otherwise
eliminate the position. Since the School Board  did not have the funds to maintain Ms. Elliott
on a full-time basis, they made the decision to eliminate the position.

We also find no merit to the Union’s claim that the School Board’s failure to follow its
normal layoff procedure is further proof of the anti-union animus. In this regard, the Union
argues that the School Board would notify an employee on April 1 for a layoff to take effect
on June 30, 1992. This statement is not accurate. The testimony reveals that teachers, by
law, must be notified prior to April 1 that their position will not be renewed for the
following year. MS Elliott is not a teacher. Moreover, this argument ignores the obvious
fact that Ms. Elliott’s layoff was the direct result of the arbitration award and occurred only
three months after the beginning of the new fiscal year. Clearly, the School Board did not
plan for this contingency and did not have the funds to wait until the end of the fiscal year to
terminate her.

Finally, there is no evidence that the employer harbored any anti-union sentiment as a
result of Ms. Elliott’s grievance. The facts would suggest the exact opposite to be the case.
The School Board kept Elliott on for two additional weeks after her termination date to fill in
for another employee. There is also evidence that the School Board continued to employ
Elliott on a “casual” basis until Elliott terminated the relationship in May of 1993. Further,
both in testimony and by recommendation letters, the school Principal and the Superintendent
indicated extreme satisfaction with Elliott’s work and a sincere desire to be able to continue
to employ her. It appears clear that it was purely a financial decision to terminate Elliott.
Accordingly, we dismiss the complaint.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

/C . Raymond Grebev
C. Raymond Grebey,
Board Member

s/Elaine Ann Hammers
Elaine Ann Hammers,
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day
of June, 1996 to the following:

Attorney David Ryan, Jr.
Summa & Ryan
19-21 Holmes Avenue
Waterbury, Connecticut 06702

Attorney J.William  Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. John Kowal
Superintendent of Schools
Orange Board of Education
637 Orange Center Road
Grange, Connecticut 06477

Richard A. Davis
Labor Consultant
12 Raven Terrace
Stratford, Connecticut 06497

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Thomas Fascia,  Staff Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 06051

John W. Kingston
Agent
Connecticut State Board of Labor Relations
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