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DECISION AND DISMISSAL OF COMPLAINT

On December 10, 1993, Local 1042 of Council 4, AFSCME, AFL-CIO (Union) filed
a complaint with the Connecticut State Board of Labor Relations (Labor Board) alleging that
the Norwalk Board of Education (School Board) had engaged and was engaging in practices
prohibited by the Municipal Employee Relations Act (Act). Specifically, the Union alleges
that the School Board has “violated the rules, policy and procedure of long standing
practice”.

After the requisite preliminary steps had been taken the matter was heard on June 5,
1995. The parties appeared, were represented by counsel and were fully heard. Both parties
filed written briefs, the last of which was received by the Labor Board on September 11,
1995.

On the basis of the entire record before us, we make the following findings of fact,
conclusions of law and we dismiss the complaint.



FINDINGS OF FACT

1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material has represented a unit of custodial and maintenance workers employed by the School
Board.

3 . The parties have a collective bargaining agreement effective from July 1, 1992
through June 30,. 1997.

4 . Two full-time maintenance men are assigned to Norwalk High School and one of their
assigned tasks is to routinely change the air filters for the heating and cooling system
throughout the school.

5 . At some time during 1993, John Mosby, the Union President, received complaints
from bargaining unit members that there was no reassignment of maintenance personnel from
the central office to cover absent personnel on vacation at the High School. This alleged
failure to provide for an additional maintenance personnel made the task of changing the air
filters more difficult for the remaining employee.

6 . Mosby filed a grievance on behalf of his members.

7 . On July 6, 1992, Mark Gorian, Director of Facilities, sent Charles Klepaclq  the
following memo, a copy of which was sent to John Mosby:

“Attached please find copies of the letter that I received from Dr. Muro, and the
Official Grievance Form submitted by Mr. Mosby on behalf of the AFSCME Local
1042. After you have reviewed, I feel confident that you will have a full
understanding of the problems created by our lack of compliance to a long established
agreement concerning what we are expected to provide to the NHS staff during their
periodic manpower shortages, and graduation preparations.

During your illness last week, I was confronted with a situation where arrangements
were not made by you to provide a maintenance man to assist with ongoing filter
changes at NHS. On Thursday, 6/25/92,  I received a call from NHS indicating that
we failed to provide them with assistance, this despite [sic] Curtis calling you on
Friday, 6/19/92,  to alert you of his vacation plans for the week of 6/22. I instructed
Bill Bruce to report to NHS to assist with filter changes, and he reluctantly accepted
this assignment. I have been told that you did not provide manpower on Friday,
6/26,  upon your return to work from illness. Additionally, it is apparent that we
failed to provide the usual two maintenance men to assist for graduation preparation.
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Due to the frequency by which we have failed to comply with these rules, I have been
instructed to remind you of the policy and make it clear that there will be no
deviation to the rules & regulations governing established policy & procedure for this
department, unless authorized by me. In the future, you will dispatch Bill Bruce to
NHS to cover all filter assistance work. Jack Sniffen  and Marcus Davis will cover
emergency situations that may arise during these periods, allowing Bill to devote
100% of his efforts at NHS. Should a situation develope [sic] demanding Bill’s
attention, I expect him to return to NHS once the emergency is dealt with. Whenever
Jack and Marcus are free, they will be assigned to NHS to assist with filters. With
respect to graduation, the agreement is that we will provide 2 men to assist the NHS
staff.

Please let me know if you have any questions, comments, or are the least bit unsure
about why and how you are to adhere to these policies and procedures in the future.”
(Ex.  1)

8 . Sometime after July, 6, 1992 and before April 22, 1993, Mosby filed another
grievance.

9 . On April 22, 1993, Michael Muro sent John Mosby the following memorandum:

“This is in response to the attached grievance in which you claim that Mark Gorian
failed to assign Bill Bruce to NHS to replace a maintenance man on vacation.

NHS because of its size and dependence on numerous air handlers requires sensitive
treatment in this regard. It makes good sense to assign a replacement when either of
the two maintenance men assigned to NHS are on vacation, particularly because of
the number, size and weight of the air handlers which requires two workers to .
service.

I have informed Mark Gorian of this good sense procedure of replacing the
vacationing maintenance worker. However, the Facilities Manager should not be
involved in such trivial matters. I am instructing Mark to direct the two maintenance
workers at NHS to notify Marcus whenever they will be taking vacation. Marcus, in
turn, will make the appropriate assignment who [sic] will most likely be Bill Bruce or
someone from the Maintenance Department. In this way the replacement is automatic
without the involvement of the Central Office. ” (Ex.  2)

10. Article I of the Contract between the parties states in pertinent part:

“The Board of Education is a public body established under the Connecticut statutes
and has the final responsibility for establishing the policies of the public schools and
the management of the schools, and for directing their operation.
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The Board of Education shall not be deemed to be limited in any way by this
agreement in the performance of the regular and customary functions of management,
and reserves and retains all powers, authority and prerogatives, except as herein
provided for.” (Ex.  4)

CONCLUSIONS OF LAW

1. A failure to comply with a grievance settlement is a violation of the Act.

2 . The Union has failed to meet its burden of proof that a grievance settlement has been
violated.

DISCUSSION

We note, at the outset, that there was substantial deviation between the allegations in
the complaint, the evidence presented at the hearing and argument raised in the Union’s
brief. The complaint, although cryptic, seems to allege that the School Board unilaterally
changed a condition of employment without bargaining. At the hearing, the Union’s counsel,
in his opening statement, referenced a violation of a settlement agreement. The testimony at
the hearing specifically focused on the fact that Bill Bruce, a bargaining unit member, was
not being assigned to Norwalk High School to replace the vacationing maintenance worker to
assist in the air handlers. In its brief, the Union does not raise the unilateral change claim
and, thus, we treat this claim as abandoned. Also, in its brief, the Union does not allege that
the agreement is being violated by the failure to assign Bill Bruce to the High School but,
rather, asserts that the agreement is being violated by not having two maintenance workers
assigned at the High School to perform filter changing work when one maintenance worker is
on vacation. It is this later charge that we now decide.

The School Board argues that the evidence failed to show that the 1992 and 1993
memorandum were agreements reached in settlement of a grievance. It also argues, in the
alternative, that even if such Memoranda are grievance settlements, the evidence fails to
establish that they were violated. We agree with the School Board that the July 6, 1992
memorandum was not a grievance settlement. However, we find the April 22, 1993
memorandum to be a grievance settlement, but find that it was not violated.

It is well-established law in this State that a municipal employer’s refusal to comply
with a grievance settlement is a practice prohibited by the Act $ 7-470(a)(6);  Town of East
Hartford, Decision No. 1439 (1976); City  of Bridgepott, Decision No. 1778 (1979). Our

I, prior decisions have made it clear that when a party charges that there has been a refusal to
comply with a grievance settlement or arbitration award, we will interpret the settlement or

4



award to ascertain what it requires. If the settlement has not been complied with, we will
find  a violation of the Act. This is an objective standard, and we will find no defense in the
assertion that the respondent’s action is based on a good faith or plausible interpretation of
the settlement. city  of New Haven, Decision No. 3060 and cases cited therein.

Turning first to the July 6, 1992 memorandum, we find that the evidence fails to
prove that said document is a grievance settlement. Although Union President Mosby
testified that he filed a grievance and that he received a copy of this document, no other
evidence was introduced. We do not have the actual grievance filing before us nor do we
have any testimony as to when this grievance was filed. In fact, the document is not
addressed to Mosby; it is addressed to Charles Klepaclq,  presumably a member of the
employer’s management team. And although it references a longstanding agreement, the
entire thrust of the document is critical of Klepacky’s  failure to make the proper manpower
assignments. We also find  it significant that the purported settlement agreement is not signed
by either party. Thus, we conclude that the July 6, 1992 memorandum is not a grievance
settlement.

On the other hand, the April 22, 1993 memorandum stands on different footing. The
memo is addressed to Mosby and specifically states that it “is in response to the attached
grievance”. As we have previously held, an answer to a grievance at a particular step of the
grievance procedure settles the grievance. City of Waterbury, Decision No. 2287 (1984);
City  of Bristol,  Decision No. 2448 (1985). Thus, we consider this document to be an
answer to a grievance. Despite this finding, the Union has failed to prove that the agreement
was violated. First, the grievance complains specifically about the failure to assign Bill
Bruce to replace a maintenance man. Muro’s answer to the grievance does not firmly
commit the School Board to ensure that a replacement is assigned whenever a maintenance
man is on vacation at Norwalk High School, nor does it require the assignment of Bill Bruce
in these situations. At best, Muro’s answer is an acknowledgement that replacing a
maintenance man who is on vacation in order to assist in servicing the air handlers “makes
good sense”. This language is hardly a pledge to commit the School Board in all situations.
Second, even if we view this language as binding on the School Board, the record fails to
establish a violation. The Union’s entire case is based on hearsay testimony. Although the
statutes that the Labor Board administers do not require the Labor Board to be bound by the
technical rules of evidence, B Conn. Gen. Stat. 0 31-107b,  it has been our consistent view
that a finding of fact may not be based on hearsay. & Cadson  v. Kodowski,  172 Conn.
263, 267. In the present case, Mosby testified that he had received complaints that Bill
Bruce was not being assigned to change the filters. Not one of these complaining individuals
was called to testify. l Two other witnesses testified on behalf of the Union. John Fox, the
Union’s Chief Steward, testified that he had received complaints from bargaining unit
members that there was an uneven workload at Norwalk High School. Thus, his testimony

1 We also note that Mosby’s testimony focuses exclusively on the fact that Bruce was not being assigned
to serve as a replacement, an allegation, which, even if true, does not breach the grievance answer.
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is also hearsay. Marcus Davis, Vice President of the Union, testified that he complained to
Mr. Mosby. He complained, however, not because he witnessed a situation in which only
one bargaining unit member was performing the servicing of the air filters, but, rather,
because he had to go and perform that task. Furthermore, he testified that he performed that
assignment with another bargaining unit member. Thus, his testimony, if it proves anything,
supports the contention that the settlement was not breached. Accordingly, we dismiss the
complaint.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
Complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

s/Anthonv Sbona
Anthony Sbona,
Board Member

* Former Chairman Margaret A. Lareau resigned prior to the deliberation of this case.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 22nd day
of April, 1996 to the following:

Attorney Elizabeth A. Foley
Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 061054286

Attorney J. William Gagne, Jr.
Gagne & Associates
l260  Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Michael L. Muro
Assistant Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, COMCCtiCUt  06852-6001

Dr. Ralph E. Sloan
Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, Connecticut 06852-6001

Donna Johnson, Staff Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

John Mosby, President of Local 1042
15 Adamson  Avenue
South Norwalk, Connecticut 06854

J6hn  W. Kingston
Agent
Connecticut State Board of Labor Relations
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