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DECISION AND DISMISSAL OF COMPLAINT

On March 28, 1995, Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board), amended
on May 25, 1995, alleging that the Norwalk Board of Education (the School Board) had
engaged in practices prohibited by the Municipal Employee Relations Act (the Act or
MERA). Specifically, the Union alleged that since on or before February 6, 1995, the
School Board unilaterally changed the hours of part-time custodians at Kendall School in
violation of Labor Board Decision No. 2969. On December 8, 1995, after the hearing in
this matter, the Union filed an additional amended complaint, which alleged that since
January 15, 1995 the School Board circumvented the Union and dealt directly with
bargaining unit members concerning hours and conditions of employment.’

After the requisite preliminary administrative steps had been taken, the matter was
brought before the Labor Board for a hearing on November 28, 1995. All parties appeared,
were represented by counsel and allowed to present evidence, examine and cross-examine

I The School Board was informed of the Union’s intention to amend the charge at the hearing held on
November 28, 1995. The proposed amendment was read into the record and the School Board was
informed that the amendment was based on record testimony presented that day.



witnesses and make argument. Both parties filed briefs, the last of which was received by
the Labor Board on January 26, 1996. Based on the entire record before us, we make the
following findings of fact, conclusions of law and we dismiss the complaint.

FINDINGS OF FACT

1. The School Board is an employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all times
material to this proceeding has been the statutory bargaining representative for a unit of
custodial and maintenance employees of the School Board.

3 . The School Board and the Union are parties to a collective bargaining agreement with
effective dates of July 1, 1992 to June 30, 1997.

4 . The job classifications of part-time custodians and head custodians are covered by the
collective bargaining agreement.

5. Frederick Harris is a part-time custodian at the Kendall Elementary School and a
member of the Union.

6 . Winzer Tee1  is Head Custodian at Kendall Elementary School and a member of the
Union.

7 . John Mosby is President of the Union.

8. Mark Gorian is Director of Facilities for the School Board.

9. Pat Eletto is Principal of Kendall Elementary School.

10. Sometime in January, 1995, two portable classrooms arrived at Kendall Elementary
School and were being erected to accommodate the overpopulation of the School.

11. Sometime prior to February 1, 1995, Gorian, Eletto and Tee1  discussed how to
accomplish the cleaning of the portable classrooms, once occupied. They decided to add an
additional hour per day (5 additional hours per week) to the “four hour a day man” Harris.

12. Sometime prior to February 1, 1995, Tee1  and/or Eletto discussed with Harris their
plan. Harris responded that he had no objection to the increased hour in his schedule.2

2 Neither Harris nor Eletto were called as wit.nes~  in this proceeding.
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13. On February 1, 1995, Teel, Go&m  and Mosby were engaged in a “cleanliness” tour
of Kendall Elementary School, pursuant to the collective bargaining relationship between the
parties.

14. During that tour, Tee1  told Mosby, in Gorian’s presence, that “they” had decided to
add 1 hour per day to Harris’ work schedule. Mosby stated he had no objection, but that the
matter should be discussed with the Union.

15. At that time or thereafter, Mosby did not request to bargain about the change in
Harris’ hours.

16. On or about February 6, 1995, Harris began cleaning the portable classrooms and
working one additional hour per day. Said change was memorialized by Gorian to William
Walko.3  (Ex.  9). A copy of that memo was forwarded to Mosby.

17. The documentary evidence reveals that on a number of occasions Mosby was
informed by the School Board of contemplated or actual changes in hours of work for
bargaining unit employees.

CONCLUSIONS OF LAW

1. The failure to abide by a grievance settlement by an employer constitutes a violation
of the Act.

2. The Union failed to prove the existence of a valid settlement agreement.

3. The unilateral change by an employer of hours of work, a mandatory subject of
bargaining, without consultation with the Union constitutes an illegal refusal to bargain and a
violation of the Act.

4. The Employer secured the assent of Mosby before changing the hours of Harris.-

5. By-passing the collective bargaining representative by direct dealing with employees
constitutes an illegal refusal to bargain and a violation of the Act.

6. The Employer did not illegally by-pass the collective bargaining representative by
securing Harris’ assent to the proposed change.

3 The record fails to identify Walko’s position with the School Board.
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DISCUSSION

In the present case the Union alleges that the School Board committed multiple
violations of the Act by (1) failing to abide by a grievance settlement that required a
discussion with the Union of any changes in hours for bargaining unit members; (2)
unilaterally changing the hours of a bargaining unit member; and (3) discussing changes in
hours with a bargaining unit member and bypassing the bargaining representative. We treat
these issues in the order presented.

The Act expressly provides that a failure to abide by the terms of a grievance
settlement constitutes a refusal to bargain. Conn. Gen. Stat. 8 7-470(a)(6).  In the present
case, the Union claims that the grievance settlement was reflected in a letter dated January 3,
1975 resolving Case No. MPP-2969.4  At the hearing, the Union introduced a copy of a
single page of an alleged agreement in that case as proof of the existence of a settlement
agreement. We believe that the document is legally insufficient because it is unsigned and
appears to be an incomplete document in other respects. In addition, there was no evidence
as to who prepared the document. In light of this fact, we conclude that there was no
settlement agreement and, thus, no violation of the Act on this ground.5

We now turn to the Union’s charge of unilateral change. We have previously
determined that an employer’s unilateral change in a condition of employment involving a
mandatory subject of bargaining will constitute an illegal refusal to bargain and a prohibited
practice under the Act unless the employer proves an appropriate defense. City  of Hun?ford,
Decision No. 1672 (1978); Town of Westport,  Decision No. 1602 (1977),  summarily sfsa
in Town of Westpott  v. Westport  Municipal Employees’ Associution,  Dkt.  No. 168495,
Superior Court, Bridgeport (October 13, 1978); City of Willimantic,  Decision No. 1321
(1975); Town of East Haven, Decision No. 1279 (1974),  afpd in Town of East Haven, et
al. v. East Haven Police Union, et al., Dkt. No. 142400, Superior Court, New Haven (June
17, 1975).

In order to make out a prima facie case of refusal to bargain by way of unilateral
change, the Union has the initial burden of first demonstrating that there has, in fact, been a
change and that the change concerns a mandatory subject of bargaining. Town of East
Haven, Decision No. 1937 (1981); State of Connecticut, Office  of the Comptroller,

4 We note here that the complaint mistakenly alleged that the School Board violated Decision No. 2969.
However, Exhibit 1, introduced at the hearing, clearly reveals that the Union was referring to Case No.
2969.

5 Assuming arauendo that the settlement agreement was, in fact, valid, we find  that the School Board did
comply with the agreement, which requires the Union to be notified of changes in hours of work and
that such changes shall be discussed with the Union. We tind  that Gorian, a representative of the
School Board, adopted Teel’s statement to Mosby and, thus, discussed the matters with the Union as
required by the “settlement agreement”.
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Decision No. 1871 (1980). An increase or decrease in hours of work is a mandatory subject
of bargaining. Town of Newington, Decision No. 1116 (1973); Town of East  Windsor,
Decision No. 2334 (1984); Town of Westporf,  Decision No. 1602 (1977); C@y of
Bridgepoti,  Decision No. 1319-A (1975); City of Waterbury, Decision No. 1089 (1972);
Town of Guwoti,  Decision No. 1829 (1979); Am& Board of Education, Regional High
School Disttict  No. 5 v. Local 1303 of Council #4,  AFSCME, AFL-CIO, Decision No.
1845 (1979).

In the present case, we do not believe that the Union has shown that there has been a
change in the employer’s practice of informing the union of proposed changes in hours of
bargaining unit employees. Mr. Mosby, the Union’s only witness, testified there have been
many changes in hours over the years that have been discussed with the Union. In the
present case, the evidence indicates that the increase in Harris’ hours was discussed with the
Union. On February 1, 1995, during the parties inspection of the building, Teel, in Gorian’s
presence, informed Mosby of the intended solution to cleaning the portable classrooms when
those classrooms became operational in the future. All three witnesses to that conversation
testified credibly that Mosby responded that the proposed solution (i.e., increasing Harris’
hours) was satisfactory to him, but that the employer should discuss the matter with the
Union.6  This statement is susceptible to various interpretations, but whatever its meaning, it
is clear from the record that Mosby was performing duties as a union agent while engaged in
the inspection tour, and his statement that he had no problem with the School Board’s
proposal, binds the union. & for example, Local 1042, Council 4, AFSCME/John Mosby,
Decision No. 3362 (1996). We do not believe that Mosby could agree as an “individual”,
and yet presumably not agree as “union president”. We also find it significant that Mosby
did not request to bargain after he was informed. Therefore, we conclude that the School
Board did not violate the Act when it increased Harris’ hours.

Finally, we discuss the Union’s allegation of individual bargaining. It is well-settled
that once an exclusive bargaining representative agent has been selected, an employer must
bargain through that agent concerning wages, hours and conditions of work. The Employer
may not circumvent the bargaining agent and negotiate directly with the employees. Medo
Photo Supply Cotpomtion  v. NLRB, 321 U.S. 678, 64 S.Ct. 830, 88 L.Ed 1007. However,
the employer’s obligation to negotiate solely with the exclusive bargaining representative
does not mean that an employer is forbidden to communicate directly with his employees
during negotiations or otherwise. West Hartford Board of Education v. DeCourcy,  162
Conn. 566, 592 (1972) and cases cited therein; Town of Fannington, Decision No. 3237
(1994); Hartford Board of Education, Decision No. 3357 (1996).

6 We do not credit Mosby’s separate and contrary assertion that he was not aware of the change until
Harris informed him subsequent to the change occurring, nor his assertion that Gorian said that he
would, thereafter, bargain with Mosby.
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In the present case, Eletto and Tee1  merely informed Harris that they might need to
increase his hours. He responded that he did not have a problem with an increase in his
hours. This “information sharing” that took place cannot be characterized as negotiations.
Subsequently, the matter was discussed with the Union. We conclude, therefore, that the
School Board did not unlawfully by-pass the Union in any conversations it had with Harris.

Although we have concluded in the instant case that the Employer did not, in any
way, violate the Act, especially given the nature of the change and the circumstances
surrounding the discussion on February 1, 1995, we feel constrained to remind this and other
employers of their obligation to bargain with appropriate representatives and caution them
against engaging in direct dealing.

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter,
Chairman

s/Elaine Ann Hammers
Elaine Ann Hammers,
Alternate Board Member

@Vendella  A. Battev
Wendella  A. Battey,
Alternate Board Member
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CERTIFICATION

I hereby certify  that a copy of the foregoing was mailed postage prepaid this 2nd day
of April, 1996 to the following:

Attorney Elizabeth A. Foley
Sullivan, Schoen, Campane  & Connon
646 Prospect Avenue
Hartford, Connecticut 06105-4286

Attorney J.William  Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Ralph E. Sloan
Superintendent of Schools
Norwalk Board of Education
125 East Avenue
Norwalk, COMCCtiCUt  068526001

Dr. Michael L. Muro
Assistant Superintendent of Schools
Nonmlk  Board of Education
125 East Avenue
Norwalk, COMCCtiCUt  068526001

John Mosby, President, Local 1042
15 Adamson  Avenue
South Norwalk, COMCCtiCUt  06854

Attorney Susan Creamer
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 06051

Donna Johnson, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

$hn  W. Kingston
Agent
Connecticut State Board of Labor Relations
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