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DECISION AND DISMISSAL OF COMPLAINT

On May 24, 1994, Local 531, Service Employees International Union, AFL-CIO (the
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board), amended on May 22, 1995, alleging that the Lebanon Board of Education (the
School Board) had committed a prohibited practice in violation of 0 7-470 of the Municipal
Employee Relations Act (the Act or MERA). Specifically, the Union alleges that the School
Board unlawfully subcontracted the work of “Instructional Assistants” to graduate interns and
has refused to negotiate with the Union concerning its decision to subcontract the work or the
impacts of that decision.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for a hearing on May 2 and 24, 1995. Both parties appeared, were represented and
allowed to present evidence and to examine and cross-examine witnesses. Both parties filed
briefs, the last of which was received by the Labor Board on August 25, 1995. Based on the
entire record before us, we make the following findings of fact and conclusions of law and
we dismiss the complaint.



FINDINGS OF FACT

1. The School Board is a municipal employer within the meaning of the Act.

2 . The Union is an employee organization within the meaning of the Act and at all
material times has represented a bargaining unit of all Instructional, Chapter I, and Media
Assistants of the Board of Education. (Ex.  1)

3 . The School Eoard  has employed Instructional Assistants (assistants) for approximately
twenty years. Historically, there were three types of assistants: classroom, special education
and media. In 1992, in response to a budget crisis, the School Board eliminated the
classroom assistants and several assistants received layoff notices. Eventually, all but one
person received a recall notice. However, several bargaining unit members did not respond
to the recall. Prior to the layoffs, the bargaining unit contained approximately 15 or 16
people; the bargaining unit now has ten members.

4 . Of the ten assistants now employed, eight work with special education students and two
are library/media assistants.

5 . Work previously performed by the classroom instructional assistants consisted of filing,
copying, assisting with classroom activities such as cooking, field trips and bulletin boards
and assisting with recess and lunchroom duty.

6 . Work performed by the special education assistants includes attending a “resource
room” where special needs students come in and out for instruction. They also work in the
classroom assisting the teacher in helping special needs students who are “mainstreamed”.
The assistants perform such work as ensuring that students understand what is required of
them, reading to students, assisting students with specific projects and generally keeping the
students “on task”.

7 . All work performed by the assistants is work also performed by teachers.

8. Throughout the years, parents, student teachers and “sophomore interns” have
performed certain functions within the school system. These individuals have done such
work as teaching classes, attending class trips and assisting on special projects. All work
done by the above listed individuals has been performed on a non-paying basis.

9 . In the 1993-1994 school year, the School Board began employing “graduate student
interns” from Sacred Heart University to work directly with students and to perform certain
other tasks such as assisting in lesson plan design and assigning and grading homework. The
work performed by the interns is very similar or the same as work performed by the
assistants and the teachers. The interns are graduate students at Sacred Heart University and
hold a bachelor’s degree. Sacred Heart University is paid a fee by the School Board for the
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services of the graduate interns who, in turn, are paid a stipend of $3000 per year by Sacred
Heart University.

10. During the 1993-1994 school year, three full-time interns were employed; one assigned
to a speech therapist, one to the elementary pre-school program and one to the “resource
room” in the High School.

11. During the 1994-1995 school year, eleven graduate interns were employed. Two of the
eleven worked in the resource room at the elementary level and one worked in the resource
room at the High School. The interns working in the resource rooms perform functions
identical to those performed by the assistants and the teachers. The remaining interns are
assigned elsewhere including being assigned to principals in the schools who may place the
interns wherever they are needed. The interns working in classrooms perform functions
similar to the teachers to whom they are assigned.

12. There has been no reduction in the bargaining unit since the hiring of the graduate
interns.

13. In a letter dated April 21, 1994, the Union requested that the School Board bargain
concerning the use of the graduate interns, which request was refused. (Exs.  3 & 4)

CONCLUSIONS OF LAW

1. The Lebanon Board of Education did not violate the Act when it unilaterally employed
graduate interns during the school years 1993-1994 and 1994-1995.

DISCUSSION

In this case we must determine whether the School Board’s use of graduate interns from
Sacred Heart University constitutes an unlawful subcontracting of the bargaining unit work of
the instructional assistants.

The School Board’s first defense is that the management rights clause of the contract
allows this action because it says that management retains the right to “determine the type of
work to be done by employees or other persons . . . . ” The School Board argues that this
clause means that it can assign bargaining unit work to whomever it chooses.

While the management rights clause is fairly broad, we agree with the Union that the
clause is not specific enough to constitute a waiver of the Union’s right to bargain over the
mandatory subject of subcontracting. The caselaw  is quite clear that management rights
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clauses should be strictly construed and a waiver should not be read into a clause unless it is
clear. Town of Fannington, Decision No. 3237 (1994); Amity Boanl  of Education,
Decision No. 1845 (1979). We find that the management rights clause, when read as a
whole, is not specific or clear enough to constitute a waiver. In this regard, the clause also
contains the section stating: “Nothing in this Agreement shall be construed as abridging any
right, benefit, or privilege that the employees of the Board of Education have enjoyed
heretofore, unless it is specifically superseded by a provision of this Agreement”. Based on
a reading of the entire clause, we believe there is a valid argument that the Union retains that
right to bargain over work that it claims is bargaining unit work. Thus, we cannot conclude
there is a clear waiver in this contract.

The next question to be answered is whether we should analyze this matter using the
standard as enunciated in City  of New Britain, Decision No. 3290 (1995) or whether we
should look to the caselaw  as it existed for the topic of subcontracting prior to the issuance
of the New Britain  decision.

In Town of Wethedeld, Decision No. 3337 (1995),  the Board stated:
Having reviewed the relevant law concerning retroactive application of
administrative decisions, . . . and having considered the burdens on both parties,
it is our determination that the standard adopted in New Bdtain  should not be
applied retroactively to the facts of this case. We also note that, absent
exceptional circumstances, we will not retroactively apply the New Britain
standard to cases in which the actions complained of pre-date April 6, 1995. We
again emphasize, however, that with the issuance of the New Britain  decision,
parties have been put on notice that cases concerning actions post-dating April 6,
1995 will be evaluated using the New Britain  standard.

Thus, in order to give parties some guidance as to the application of New Britain,  the
Labor Board indicated that it did not generally favor retroactive effect of the decision.
However, recognizing that, just as the facts in New Britain revealed, there might be
exceptional circumstances warranting the retroactive effect of New Britain,  the Labor Board
indicated that the analysis of retroactivity would be on a case-by-case basis. Since the
issuance of New Britain, we have not applied that decision retroactively. & Naugatuck
Board of Education, Decision No. 3340 (1995); City  of Torrington, Decision No. 3344
(1995); Town of P&mouth, Decision No. 3361 (1996).

In the instant case, the facts reveal that this situation is not wholly unlike others we
have encountered in the area of subcontracting and certainly does not present unique facts
such as we saw in New Britain. Further, the evidence indicates that the Town specifically
relied on our pre-New Britain  caselaw  in making its determination that it had no bargaining
obligation regarding the use of graduate interns. As such, we do not see any reason to
depart from the general approach as set forth in Wethersfield,  supra  and we will analyze this
case using the caselaw  as it existed prior to the issuance of New Britain.
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In C& of Waterbury, Decision No. 1436 (1976),  this Board first examined a situation
in which the work of “aides” in a school system was performed by personnel other than the
bargaining unit aides. In that case, the teachers and librarians absorbed the work of the aides
after a number of aides were laid off. The Labor Board found no violation because it
recognized that the work of the aides had always also been performed by the teachers and
librarians and, in fact, was an integral part of the job functions of a teacher or librarian.
Thus, when the aides were laid off and the School reverted to having teachers and librarians
perform the tasks of the aides, the Board found no violation. In doing so, the Labor Board
relied on the fact that the duties of the teachers and the aides “overlapped” and, thus, the
aides could not call the work their own. The Labor Board also recognized the School
Board’s responsibility to maintain the integrity of the educational process.

Following Waterbury, supm,  the Board further developed the idea of “overlapping
duties” and “sharing” in myriad cases. The general rule, which developed from the theory
of overlap, stated that an employer could not unilaterally subcontract work that had been
performed  exclusively by the bargaining unit. Thus, the Union was required to show
“exclusivity” in performance of the work in question in order to show that the employer
violated the  Act by subcontracting such work.

Here, the record is clear that over the years varieties of individuals have performed
work identical to that performed by the assistants. In this regard, there have been student
teachers in the classrooms, as well as volunteer parents and sophomore interns. All of these
individuals have performed the same work as the assistants. Perhaps, most importantly,
however, the teachers in the classrooms also perform all the tasks performed by the
assistants. The undisputed testimony from both sides establishes that teachers perform all the
tasks that assistants perform. Indeed, the very nature of these jobs seems to indicate that the
assistants are merely helping the teachers to do the teachers’ work.

Based on the above and using a pre-New  Britain  analysis, the work assigned to the
Sacred Heart student interns is not work that had previously been performed exclusively by
the bargaining unit. Therefore, we find no violation of the Act.’

I Having decided the case on the above grounds, we need not address the public policy issue raised by the
School Board.
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By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaint filed herein be and the  same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Cornelius Scanlon
Cornelius Scanlon,
Board Member

s/Patricia V. Low
Patricia V. Low,
Board Member

* Former Chairman Margaret A. Lareau resigned prior to the deliberation of this case.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th day
of March, 1996 to the following:

Albert Vertefeville
Superintendent of Schools
Lebanon Board of Education
P.O. Box 166, Route 207
Lebanon, Connecticut 06249

Kurt Westby,  President
SEIU,  Local 531
1900 Hartford Turnpike
North Haven, Connecticut 06473

Attorney Barbara J. Collins
21 Oak Street, Suite 400
Hartford, Connecticut 06106

Attorney Robert Murphy
Sullivan, Schoen, Campane & Connon
646 Prospect Avenue
Hartford, Connecticut 061054286

J&n  W. Kingston
Agent
Connecticut State Board of Labor Relations


