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DECISION AND DISMISSAL OF COMPLAINT

On March 22, 1993 the Municipal Employees Union Independent (MEUI  or the Union)
filed a complaint (Complaint No. MPP-15,364) with the Connecticut State Board of Labor
Relations (the Labor Board) alleging that the Franklin Board of Education (the School Board)
had engaged in prohibited practices within the meaning of 0 7-470 of the Municipal
Employee Relations Act (MERA  or the Act). Specifically, the Union alleged that the School
Board had failed to post the appropriate notice of a Union election on bulletin boards as
required by law and failed to send to the Union a list of names and addresses of bargaining
unit employees. The Union further alleged that the School Board had interfered with and
coerced employees in the exercise of their rights to elect a union and had discriminated
against employees because of their union activities by threatening to contract out the cafeteria
services, making unreasonable demands upon, and threatening to fire the Head Custodian,
reducing the hours of the Head Custodian and assigning some of the Head Custodian’s duties
to the newly created management position of Chief of Maintenance.

On July 26, 1993, the Union filed another complaint with the Labor Board (Complaint
No. MPP-15,698) alleging that the School Board had discharged employees LaChappelle  and
Baffaro because of their union activities.



After the requisite preliminary administrative steps had been taken, the cases were
consolidated by notice of consolidation and hearing, dated September 13, 1993.  The cases
came before the Labor Board for a hearing on March 9, July 12, and December 21, 1994
and March 24, 1995, at which time all parties appeared and were allowed to present
evidence, examine and cross-examine witnesses and make argument. At the March 9, 1994
hearing, the Union filed an amended complaint in the consolidated cases. The final
consolidated complaint includes all the allegations described above except that the term
“Supervisor of Maintenance” is used instead of “Head Custodian”. Additionally, the Union
alleges that the School Board stalled contract negotiations. All parties filed briefs, the last of
which was received by the Labor Board on May 9, 1995.

Based on the .entire  record before us, we make the following findings of fact and
conclusions of law and we dismiss the complaints.

FINDINGS OF FACT

1. The School Board is a municipal employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act.

3 . In October, 1992, the Union filed a petition with the Labor Board seeking  to represent
certain non-certified  employees of the Franklin Board of Education. An election was held on
March 4, 1993 and the Union was certified on March 24, 1993 as the exclusive bargaining
representative for a bargaining unit of aides, cafeteria workers, clerical employees and
custodians employed by the Franklin Board of Education. (Exs.  3, 4, 5, 39). Prior to the
election, the School Board did not post the Notice of Election, nor did it send to the Union a
list of employees (an “Excelsior” list).

4 . The Franklin Board of Education operates  one school building containing grades
kindergarten through eight. High School students are “tuitioned” out to schools outside the
district.

5 . There is one full-time administrator for the school system: a principal/superintendent.

6 . Richard Olson was appointed as Principal/Superintendent in December, 1992. Prior to
his appointment, Olson had served  as Acting Principal/Superintendent since August, 1992.

7 . Sally Ewen is employed as the “supervisor” of the cafeteria operations in Franklin.
Ewen is a member of the bargaining unit.

8 . In approximately November, 1992, Olson observed  a cafeteria operation at a public
school in Norwich, which he was informed was operated by a private company. Olson was
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impressed by the operation and discussed the possibility of subcontracting cafeteria operations
with one of the Franklin Board of Education members. He then investigated the idea further
with the catering company that he had seen in Norwich.

9. Approximately one week before the Union election, Olson requested Sally Ewen to sit
in on a meeting with the catering firm that Olson had been speaking with. Olson also asked
Ewen to give the catering company a tour of the cafeteria operations. At the meeting were
representatives of the catering company, Ewen, Olson and a member of the school board.
Ewen answered questions about the cafeteria operation and gave a tour.

10. In April,  1993, after the Union’s certification, a negotiating team was elected, which
included employees Ron LaChappelle, Sally Ewen and Joan Baffaro. At that time, Olson
was not informed of the formation of the committee, nor the identity of members.

11. At some time after the negotiating team was chosen, Olson called Ewen into his office
to discuss the subject of subcontracting the cafeteria operation. A newspaper article had
appeared in a local paper that reported the School Board’s consideration of subcontracting
and Olson wished to discuss with Ewen any rumors that she might have heard concerning
this subject. Ewen asked Olson what would happen to the current employees if the operation
was subcontracted. Olson said that the private company would hire their own employees but
that the current employees would be considered for hiring. Olson also said that the private
company had its own union and that, since the employees would be the responsibility of the
private company, they would not belong to the MEW.

12. Olson did not have any other conversations with bargaining unit employees regarding
subcontracting the cafeteria operation.

13. The cafeteria operation was not subcontracted.

14. Ron LaChappelle was employed as a maintenance worker for the Franklin school
system from November, 1991 until July 2, 1993. LaChappelle was hired by former
Superintendent McCarthy with the title “Head of Maintenance”. McCarthy had signed an
“agreement” concerning LaChappelle’s employment, for the term July 1, 1992 through June
30, 1993. The agreement did not specify LaChappelle’s job duties. (Ex.  7)

15. According to the agreement, LaChappelle’s normal work day was nine hours during the
school year and eight hours when school was not in session. Prior to January, 1993,
LaChappelle performed various maintenance and custodial duties and worked alone during
the day. He had no supervisory responsibility for other employees. LaChappelle purchased
some supplies for the school and placed some orders, but it is not clear to what extent he
performed such tasks or to what extent he had discretion to do so. Prior to January, 1993,
LaChappelle had discretion to work whatever hours were necessary to complete his work.

16. LaChappelle was one of the employees who initially contacted the union and later
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became a member of the negotiating committee. He also attended the first informal
conference concerning the Union’s petition in November, 1992.

17. In late 1992, Olson questioned the cost of certain products purchased by LaChappelle
because Olson thought the prices were too high or were not consistent with estimates that had
been given. On January 6, 1993, Olson issued a memo to LaChappelle requiring all
purchases in excess of $20.00 to be submitted for approval on a purchase order. (Exs.  20-
3 2 )

18. On January 8, 1993, Olson sent LaChappelle a memo requiring that his overtime be
pre-approved. (Exs.  20-30)

19. In February, 1993, Olson began requiring LaChappelle to fill out reports regarding the
maintenance projects he performed and to maintain a log of the status of different projects
and purchases. (Exs.  20-29)

20. LaChappelle did not turn in his written reports in a timely fashion and took most home
to complete. On one occasion, Olson entered LaChappelle’s office and overheard
LaChappelle talking to a vendor on the telephone. Olson heard LaChappelle ask the vendor
to spell each word that he said. Based on this and other prior observances, Olson questioned
whether LaChappelle could read or write but did not approach LaChappelle about his
possible limitations or address the situation in any other manner.

21. On several occasions, vendors adjusted invoices upon Olson’s insistence because the
final charge was more than the estimate and LaChappelle did not notice the difference. (Ex.
46). Also, on one occasion, LaChappelle reported to Olson that a new motor was necessary
for a piece of equipment but Olson was able to get the motor repaired. (Ex.  47). During
this same period, Olson became more aware that LaChappelle had difficulty reading and
writing but still did not take any steps to address the problem.

22. On March 11, 1993, Olson reduced LaChappelle’s hours to forty per week. (Exs.  20-
27)

23. On March 15, 1993, LaChappelle reported to work at approximately 6:30  a.m. A
snow storm had occurred over the weekend. At that time, he attempted to de-ice the lock on
the gate to the parking lot and went to the garage door to try to remove the plow. The
garage door was frozen so he sprayed it with de-&r  and went inside to do other work to
wait until the de-icer worked. Olson arrived at the school after 7:00 a.m. and immediately
asked LaChappelle why the grounds were not plowed and the gate was locked. LaChappelle
started to explain when Olson told him to go outside and try again. Olson told LaChappelle
that if he didn’t get the garage door open, there would be “consequences”. At that time,
Olson went to the parking lot gate and opened it and LaChappelle got the garage door open
and plowed the parking areas with the help of the Town crew.



24. On March 17, 1993, Olson issued a reprimand memo to LaChappelle about the events
of March 15, 1993 in which he said that LaChappelle had exercised poor judgment when he
started arranging cafeteria  tables while the parking lot was unplowed and the doors were not
open. (Exs.  20-26)

25. Also, on March 17, 1993, Olson conducted a “counseling session” with LaChappelle
concerning an event that had taken place on Tuesday, March 16, 1993. On that date,
LaChappelle experienced a reaction to some medication he was taking for an eye condition.
He tried to inform Olson that he had a doctor’s appointment, but Olson was on the phone so
LaChappelle informed the secretary that he was leaving to see the doctor. On March 19,
1993, Olson issued a memo to LaChappelle confirming the counseling session of the 17th
and criticizing LaChappelle for leaving the building and for submitting certain medical claims
as workers compensation claims.

26. Starting during the last week in March, 1993 and continuing through April, 1993 Olson
questioned LaChappelle concerning an overhead ventilation system in a locker room that was
not working. The circumstances surrounding the broken equipment and the reasons for the
delay in repair were explained in several written notes brought to work by LaChappelle.

27. On March 29, 1993, Olson appointed John Nemeth to the new position of Chief of
Maintenance and Custodial Services, which job included supervising and evaluating all full
and part-time custodians, setting work schedules and oversight of all ordering, inventory
control and equipment maintenance and repair. (Ex.  6)

28. Some time just prior to April 18, 1993, Olson called LaChappelle into his office and
forced him to try to read from a piece of paper. Olson then asked LaChappelle to answer
questions from the writing. LaChappelle could not read the document and so informed
Olson. At the end of the meeting, Olson suggested to LaChappelle that he take some
remedial reading classes. LaChappelle then enrolled in a Literacy Volunteers class, which he
attended regularly, prior to his termination. (Rx 28)

29. In May and June, 1993, Union Representative Joy Bylan wrote several letters to Olson
concerning what she described as the .continuing  harassment of LaChappelle and requesting
Olson to meet with her. Olson corresponded on June 4, 1993 stating that he was unaware of
a “situation” with LaChappelle.

30. On May 24, 1993, Olson docked LaChappelle for two hours that LaChappelle took off
to take a test for the Literacy Volunteers program. Olson claimed that LaChappelle did not
give enough notice of his need for time off.

31. On June 3, 1993, the first official negotiating session between the Union and School
Board took place. This date was the first time that Olson learned who was on the negotiating
committee.



32. On June 16, 1993, Olson issued a memo to LaChappelle reprimanding him for not
repositioning furniture and not meeting a work schedule.

33. On June 18, 1993, after discussions concerning the first prohibited practice complaint
filed herein, Olson issued a letter to Bylan also signed by School Board attorney Frederick L.
Dorsey, withdrawing an offer of settlement regarding IaChappelle and informing Bylan that
LaChappelle’s  performance would be reassessed and monitored. (Exs.  20-8)

34. On June 21, 1993, Olson sent LaChappelle a letter stating that a meeting would be held
on June 23, 1993 to discuss LaChappelle’s  continued employment with the Franklin School
District. (Exs.  20-7).  LaChappelle was unable to attend the meeting due to illness and the
meeting was changed to July 10, 1993. (Exs.  20-5)

35. On June 28, 1993, LaChappelle returned to work after his illness and was sent home by
Olson. On July 1, 1993, Olson met with LaChappelle and Bylan. Bylan requested that
Olson provide a copy of a work schedule that LaChappelle was supposed to follow. On
July 2, 1993, Olson met again with LaChappelle and Bylan and fired LaChappelle. Olson
also sent a letter to LaChappelle dated July 2, 1993 confirming that he had been fired and
stating the reasons as “[lacking] the qualifications to perform the duties of the position
. . . based on your limited ability to read and write”. (Exs.  20-4)

36. Joan Baffaro was employed as a classroom aide from 1988 until Spring, 1992 at which
time she was laid off with a number of other employees during a fiscal shortfall. In
September, 1992, Baffaro was rehired to work with a particular special needs student.

37. In late May, 1993, the planning and placement team in charge of the student’s program
determined that the student would graduate in June, 1993. (Ex.  45). On June 3, 1993,
Olson sent a letter to Baffaro informing her that employment with the school district would
terminate on June 15, 1993, the date of graduation of the special needs student with whom
Baffaro worked. (Ex.  13)

38. In January, 1993, three classroom aides had been hired by Franklin school district.
Baffaro was aware of the positions when they were posted but did not apply for a transfer to
one of those positions. (Ex.  23)

39. On July 5, 1993, Baffaro wrote to the School Board indicating her belief that she
should not have been terminated when her student graduated because she should have been
offered one of the positions that became available in January, 1993. (Ex.  23)

40. On July 30, 1993, Olson wrote to Baffaro explaining the hiring process concerning the
new aides, but not indicating any change in the situation. (Ex. 24)

41. Prior to the Union election, the Franklin school district did not have a practice of
laying off according to seniority.



42. Olson was not aware that Baffaro was a member of the negotiating committee for the
Union until after he sent the letter terminating her employment on June 3, 1993.

43. After the representation petition had been filed concerning this bargaining unit, the
School Board initially objected to the inclusion of certain employees including LaChappelle
and Ewen on the basis of their supervisory status. Eventually, the School Board agreed that
LaChappelle and Ewen should be included in the unit.

44. Following the election, Bylan riled the first prohibited practice complaint in this matter
in March, 1993. She also requested the School Board to supply her with the names and
addresses of all bargaining unit members. (Exs.  33, 34). The School Board supplied the
information. (Ex.  35)

45. On April 6, 1993, Bylan requested further information for the purpose of bargaining.
(Ex.  36). The information was supplied to the Union. (Bx.  37)

46. In late April, 1993, the parties met concerning the prohibited practice complaint filed in
March. They were unable to agree upon settlement terms.

47. On or about April 19, 1993, Bylan requested to begin contract negotiations. Olson
wrote to Bylan on April 22, 1993 stating that he would give her available dates after a
School Board meeting scheduled for April 28, 1993. (Ex. 38)

48. The first negotiating session was held on June 3, 1993 to which Bylan arrived late.
Certain members of the School Board’s team had to leave by the time Bylan was available so
little was accomplished except that the Union gave Olson its proposed ground rules.

49. The parties met again on June 7, 1993 and did not agree on ground rules. The Union
sent its proposals to the School Board on June 16, 1993. On July 7, 1993, a mediator
assisted the parties in coming to an agreement on ground rules, which was signed that date.
Another mediation session was scheduled for September 8, 1993. At the mediation session
on September 8, the mediator told the parties that they should proceed directly to arbitration
because of their differences. The arbitration process proceeded slowly and was still pending
at the time of the hearing in this matter.

CONCLUSIONS OF LAW

1. The evidence does not establish that employees LaChappelle and Baffaro were
discriminated against because of their Union activities.

2. The School Board did not violate the Act when Olson discussed subcontracting the
cafeteria operation with employee Ewen.
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3 . Under the circumstances of this case, there is no violation with regard to the election
notice or m list.

4. The evidence does not establish that the School Board unlawfully stalled negotiations.

DISCUSSION

This matter alleges a variety of actions by the School Board as violations of the Act.
The Union’s complaint, its arguments at the hearing, and its brief create a somewhat
confusing picture of the exact nature of the Union’s allegations. However, based on the
information contained in the complaint as clarified in the brief, the allegations are that the
Board of Education violated the Act by: threatening to subcontract the cafeteria operation,
failing to post the notice of election, failing to supply the Union with an Excelsior list prior
to the election, discriminating against, and discharging two employees because of their union
activities, and stalling the negotiation process. In addition to claiming that the above
described actions constitute violations of the MERA, the Union also contends that these
actions, coupled with other incidents, establish the School Board’s anti-union animus.

We turn first to the School Board’s investigation and pursuit of a subcontractor for the
cafeteria operations. The Union contends that Olson’s actions constitute an unlawful threat
to employees during the Union campaign, as well as evidence of the Employer’s overall anti-
union animus.

While we note that the timing of Olson’s investigation is suspicious, we do not find this
incident to be a violation of the Act for several reasons. First, we find that the reason for
Olson’s initial inquiry into subcontracting was his impression with a facility in Norwich, not
the fact that the Union petition had been filed Olson’s testimony in this regard rings true in
light of the fact that there is no evidence, other than timing, linking Olson’s initial inquiries
about subcontracting to anything other than his impression of the operation he had observed
in Norwich. The evidence does not support a finding that Olson made any statements to
employees threatening subcontracting if the Union was elected. Also, although we find his
timing to be poor, we are not convinced that the tour of the facility was motivated by anti-
union animus, and we do not find it constitutes coercion under the circumstances. Finally,
we note that Olson never approached other cafeteria workers to discuss subcontracting. His
only conversations occurred with Ewen, the “supervisor” of the cafeteria operation to inform
her of his investigation and to ask her to give a tour of the operation. Based on all the
circumstances, we do not find this situation coercive and we do not find it to be evidence of
anti-union animus.

Turning to the allegations concerning the election notice and the Excelsior list, we will
not issue an order with regard to these issues for several reasons. First, we agree with the
School Board that the appropriate time to complain of these actions would have been  when
they occurred; a time when the problem could have been effectively remedied. Thus, while
there is no dispute that the Excelsior list was not provided to the Union prior to the election,
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there is no indication that the Union timely complained of the School Board’s failure, so that
a list could have been procured from the employer. Certainly, the union official was familiar
enough with Labor Board processes and personnel to call the Labor Board and complain that
the information had not been provided. Further, after the election, the Union was provided
with the list and with other requested information for use in the negotiation process with no
objection from the employer. There was no alleged harm to the election process in this
circumstance.

With regard to the election notice, we also note that no protestations were made by the
Union at the time of the election. While we could find  that the failure of the School Board
to post the notice or supply the list constitute technical violations of the Act, we find that it
would not serve any purpose or policy to do so at this time.

We also do not find  that the actions are evidence of anti-union animus. There is no
indication that the errors were anything but inadvertent at the time they were made. The
Union encourages us to find animus because these errors should be viewed in conjunction
with the School Board’s objection to the inclusion in the unit of two employees. We refuse
to find animus in the Employer’s exercise of its right to object to the make-up of the
bargaining unit. There is no indication that the objections were frivolous or made in bad
faith and we simply will not find animus in the exercise of statutory rights.

We next turn to the allegations of discrimination of Baffaro  and LaChappelle. In
discrimination cases, the following is well-established:

Where a complaint alleges that employees were discriminated against in their
employment because of activity on behalf of a Union, the complainant has the initial
burden of proving that the discriminatory action was taken because of these protected
activities or at least that the protected activities were a substantial factor in bringing
about the adverse actions. Connecticut Yankee Catering Co., Inc., Decision No. 1601
(1973). Using an analytical framework such as is found in Wright  Line, 251 NLRB
1083, 105 LRRM 1169 (1980); eqf?orced  622 F. 2d 899 (1st Cir. 1981); cert  denied
455 US 989, 102 S.Ct. 1612, we determine first whether a complainant has established
a prima && case of discrimination. Once the a facie case is established, we then
determine whether the employer has established an affirmative defense thereto. Town
of Greenwich, Decision No. 2257 (1983),  qff’d  O’brien  v. State Board of Labor
Rehztions,  8 Conn. App. 57 (1986) and Town of Windsor Locks, Decision No. 2836
(1990) appealed on other grounds, sff  d Police Depattment  of The Town of Windsor
Locks v. Connecticut State Boati  of Labor Relations, et al., 225 Conn. 297 (1993).

A prima facie case includes proof that:1 )  t h e  e m p l o y e e  e n g a g e d  i n  p r o t e c t e d  c o n c e r t e d
activities; 2) the employer had knowledge of those activities, and 3) the employer
harbored anti-union animus. & Hardin,  Developing Labor Law, Third Ed. (1992) at
p. 194.
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We conclude, based on the whole record, that the Union has failed to establish that either
Baffaro or Lachappelle  were discriminated against because of their union activities.

Turning first to Baffaro, we find that, aside from her election to the negotiating team,
the record does not contain any information of other protected activities. However, assuming
that this activity is sufficient, the record contains no indication that the School Board or
Olson had any information about her involvement with the Union until & she was
terminated. In this regard, the letter informing her of her termination was issued the same
day as the first negotiating session at which time Olson found out that Baffaro was a member
of the team. Olson’s undisputed testimony established that Baffaro received the letter prior
to the negotiating session because she commented on it when she arrived at the meeting.

Based on the above, the Union has failed to establish that the employer was aware of
Baffaro’s union activities prior to her termination and, therefore, even if the Union could
establish her union activities and anti-union animus, it would be unable to establish a prima
&I& case of discrimination against Baffaro.

The situation involving LaChappelle is more complicated. With regard to his union
activity, the record indicates that he was a union organizer and was eventually elected to the
negotiating team. There is also testimony indicating that he attended the initial Labor Board
conference concerning the election petition, although such testimony is somewhat confusing
on this record.

It is not as clear to what extent the employer was aware of LaChappelle’s union
activities. In this regard, there is no evidence to establish that any member of management
ever acknowledged LaChappelle’s activities. Further, Olson was not aware of LaChappelle’s
place on the negotiating team until June, 1993. However, we find there is enough record
information to establish that the employer was aware of LaChappelle’s union activities.

We must then decide if the employer harbored anti-union animus to motivate it to
harass and eventually discharge LaChappelle. Again the Union encourages us to look at the
School Board’s actions as described above as evidence of animus. Since we have already
determined that the specific actions discussed above do not constitute animus, we move on to
other examples cited by the Union.

First, the Union points to the fact that LaChappelle’s troubles did not begin until after
the election petition was filed. Olson claims that such is not true; that Olson began
questioning LaChappelle’s performance in the Fall of 1992. The Union also claims that
LaChappelle never experienced harassment under the previous superintendent and that such
indicates that Olson was motivated by his anti-union animus. Finally, the Union points out
that, while Olson claimed to have reduced LaChappelle’s hours for economic reasons, he
increased the hours of the new position of Maintenance Supervisor.
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We find, based on all the evidence, that Superintendent Olson did not act out of anti-
union animus but, rather, responded in an insensitive and surprising manner to an employee
whom he discovered could not read or write. In this regard, from the time that Olson
became the permanent superintendent, the record indicates that he began to suspect that
LaChappelle was unable to read or write fluently. For several months Olson then placed
LaChappelle in several embarrassing and tense situations designed to expose LaChappelle’s
limitations. An example of this was Olson’s insistence that LaChappelle read a document in
Olson’s presence. It is somewhat disconcerting that a school superintendent would not
handle such a situation in a more professional and sensitive manner. However, the record is
quite convincing that Olson’s actions demonstrate his reaction to LaChappelle’s ability rather
than establishing anti-union animus. Our conclusion herein is also supported by the
termination letter written by Olson and by the fact that Olson fired LaChappelle immediately
upon expiration of the employment agreement signed by the former superintendent. The
existence of such agreement may well explain why LaChappelle was not fired immediately
upon Olson’s discovery of the problem.

The Union states in its brief that firing an employee because he can’t read or write is
“reprehensible”. However, even allegedly reprehensible conduct does not necessarily
constitute a violation of the Act. We find  that the record does not show that Olson harbored
anti-union animus motivating the harassment and discharge of LaChappelle. Instead the
series of events involving LaChappelle was motivated by Olson’s reaction to LaChappelle’s
limited ability to read or write.

Finally, the Union claims that the School Board delayed negotiations. We find that the
initial delays in scheduling meetings were the result of conflicts on both sides and that the
Union bears as much responsibility for problems in scheduling as the School Board. With
regard to the mediation and arbitration process, the School Board has no more control over
these processes than the Union. To at least some extent, the scheduling and effectiveness of
either mediation or arbitration is going to depend upon the neutrals assigned to hear the
matter. Thus, we do not find a violation of the Act in the delay in negotiations.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the
complaints filed herein be the same hereby are DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Cornelius J. Scanlon
Cornelius J. Scanlon,
Acting Chairman

s/Anthonv Sbona
Anthony Sbona,
Board Member

*Former Chairman Margaret A. Lareau resigned prior to deliberation of this matter.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th day
of March, 1996 to the following:

Attorney Frederick L. Dorsey
Siegel, O’Connor, Schiff & Zangari
171 Orange Street
New Haven, Connecticut 06510

Joy C. Bylan, Staff Director
CEWSEIUMEUI AFL-CIO
P.O. Box 1268
110 Randolph Road
Middletown, Connecticut 06457

Richard F. Olson
Superintendent of Schools
Route 207
North Ftiklin,  Connecticut 06254

%hn  W. Kingston ’
Agent
Connecticut State Board of Labor Relations
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