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DECISION AND DISMISSAL OF COMPLAINT

On October 13, 1992, the Connecticut State Employees Association (the Union) filed
with the Connecticut State Board of Labor Relations (the Labor Board) a complaint alleging
that the State of Connecticut, Department of Environmental Protection (the State) had
committed a prohibited practice in violation of an Act Concerning Collective Bargaining for
State Employees, Conn. Gen. Stat. 0 5-270,  et seq  (SERA or the Act). Specifically, the
Union alleged that the State failed to abide by a grievance settlement agreement concerning
employee Mohammad Faezi-Marian.

After the requisite preliminary administrative steps had been taken, the matter came
before the Labor Board for a hearing on September 9, 1994. Both parties were represented
and allowed to present evidence, examine and cross-examine witnesses and make argument.
Both parties filed briefs the last of which was received by the Labor Board on June 14, 1995.
Based on the entire record before us, we make the following findings of fact and conclusions
of law and we dismiss the complaint.



FINDINGS OF FACT

1. The State is an employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act and at all times relevant
hereto has represented a bargaining unit of state employees known as P-4.

3. Mohammad Faezi-Marian was employed by the State Department of Environmental
Protection as an engineer until March 5, 1992.

4. In February, 1992, Marian  was informed that he would be termipated from his
employment with the State.

5 . When Marian  was informed of his impending termination, he contacted his Union
representative. Union representative Kenneth Jacobs called Personnel Director Henry Peck
and requested a meeting to discuss the possibility of allowing Marian  to resign instead of
being fired. Peck agreed to discuss the proposal.

6. Sometime during the first part of February, 1992, a meeting took place which
included Marian,  Jacobs, Peck and Thomas Morrissey, the Director of Inland Water
Resources Division. At that meeting, the parties discussed allowing Marian  to resign in
“good standing” and specifically discussed such issues as unemployment compensation
benefits and health insurance benefits. An agreement was reached to allow Marian  to resign
in good standing.

7. Following the meeting, Peck sent to Jacobs a typed draft of the agreement.
Thereafter, Jacobs made an addition to the draft concerning unemployment benefits and sent
the correction back to Peck. On February 25, 1992, Marian,  Peck and Jacobs signed the
final agreement which reads:

This is a stipulated agreement between the Department of Environmental Protection,
the Connecticut State Employees Association and Mohammad Faezi-Marian.

1. It is agreed that Mohammed Faezi-Marian will. be allowed to resign in good
standing in lieu of being dismissed from state service. His resignation will be
effective at the close of business on March 5, 1992.

2. Mohammad Faezi-Marian and the Connecticut State Employees Association waive
all contractual rights, including but not limited to grievance and arbitration.

3. As a part of this agreement, CSEA and Mohammad Faezi-Marian agree to
withdraw any and all pending actions and complaints against the department,
including but not limited to grievances, human rights complaints and any other legal
action.
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4. Mr. Faezi-Marian  will not file any claim, grievance, complaint or appeal in any
forum against the Department of Environmental Protection relating to his
employment.

5. The department will not challenge Mr. Marian’s  claim for unemployment
compensation.

6. This agreement is with prejudice and without precedent.
***

m 1)

8. In September, 1992, Marian  applied for a job with the Florida Department of
Environmental Regulation. The application form, which Marian  signed, contained a clause
stating in relevant part:

. . . I understand that any information I give may be investigated as allowed by law.
I consent to the release of information about my ability and fitness for state
employment by employers . . . and other individuals and organizations to
investigators, personnel staff and other authorized employees of Florida state
government for employment purposes. I understand that applications submitted for
state employment are public records . . . . (Ex.  4)

9. During the interview process, Marian  met with Mary Nogas,  an Engineer with the
department who works in Jacksonville, Florida. Nogas’  role in the hiring process is to
conduct interviews and complete information forms about the applicant. After applicants
have been interviewed and information gathered, Nogas  makes a recommendation for hiring,
which is sent to her District Manager and then forwarded to the Bureau Chief in Tallahassee,
Florida for a final hiring decision. (Ex.  7).

10. Marian  met with Nogas  on September 3, 1992 in Florida where he spent
approximately three hours giving Nogas  information that was recorded on forms. (Ex. 4, 8,
9, 10,). Following the interview, Nogas  called Marian  on September 9, 1992 and informed
him that she was leaning toward recommending him for a position but that she had more
paperwork to complete.

11. On September 10, 1992 Nogas  spoke by telephone with Arthur Christian, a
Supervisory Civil Engineer with the Connecticut Department of Environmental Protection
and Marian’s  former direct supervisor. During that telephone conversation and in response
to specific questions from Nogas,  Christian informed Nogas  that Marian  had some
performance and communication problems when he worked for the Connecticut Department
of Environmental Protection. Christian answered positively to other questions such as
Marian’s  ability to work under pressure. Christian told Nogas  that he would not rehire
Marian  if given the opportunity. Nogas  recorded Christian’s comments on a form. (Ex. 11)
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12. After speaking with Christian, Nogas  called Marian  and informed him that she would
not be recommending him for the position in Florida.

13. Following his conversation with Nogas,  Christian informed Monissey of the specifics
of the conversation and then recorded notes of what had been said. Shortly thereafter,
Morrissey told Christian that future calls regarding Marian  should be directed to Morrissey
for response.

14. Marian  contacted Peck at the Connecticut Department of Environmental Protection
and expressed his concern that the information given by Christian to Nogas  should not have
been given out. Peck met with Marian  and told him that he and Morrissey would try to
contact Florida and help Marian  with the job. Peck also told Marian  that, in the future,
Marian  should list Morrissey’s name as the reference on a job application.

15. Morrissey called Nogas  and tried to stress Marian’s  good qualities. Nogas  informed
Morrissey that she had turned the matter over to the State Personnel department and that
there was very little she.  could do for Marian  at that time. Marian  was not hired in Florida.

CONCLUSIONS OF LAW

1. The State did not fail to abide by the settlement agreement when Arthur.Christian
gave information to the State of Florida concerning problems with Mohammad Faezi-
Marian’s  work performance.

DISCUSSION

In this case, we are asked to determine if the settlement agreement entered into by the
parties on February 25, 1992 prevented the State from disclosing, to a potential future
employer, negative information about Mr. Marian’s  job performance with the Connecticut
Department of Environmental Protection. The only issue before us is whether job
performance information was addressed in the February, 1992 agreement. There is no claim
that the State breached the agreement in any other way.

The Union argues that the phrase “resign in good standing” as contained’in the
agreement encompassed the dissemination of information about Mr. Marian’s  job
performance and prevented the State from disclosing any negative information. Because it is
undisputed that Mr. Christian commented negatively to Mary Nogas  about Mr. Marian’s  job
performance, the Union claims that there is a clear violation of the settlement agreement.

The State makes several arguments in defense of its position that the settlement
agreement was not breached. First, the State asserts that the settlement agreement does not
contain any specific reference to job performance information and that the phrase “resign in
good standings  does not include by implication any reference to the dissemination of job
performance information. The State also argues that, even if the agreement includes a
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provision concerning job performance information, Mr. Marian  signed a “release” for
information that allowed job performance information to be communicated to the State of
Florida. Lastly, the State argues that, even if the agreement and the release did not allow the
information to be disseminated, Mr. Marian  was not harmed by the actions of the State
because there is no evidence that Mr. Marian  would have been hired in Florida but for the
State’s actions. In this case, we agree that the agreement was not breached.

Our case law concerning grievance settlement agreements is clear. We have long
held that the failure to abide by a grievance settlement agreement constitutes a refusal to
bargain in good faith and a violation of the Act. State of Connecticut (Gary Thomas),
Decision No. 1766 (1970); State of Connecticut (Helen Dodge), Decision No. 2942 (1991);
Western Connecticut State University, Decision No. 3020 (1992),  sfsd  CEUI  v.
Connecticut State Board of Labor  Rektions,  Dkt No. CV 9352168 (Maloney, J. 11/5/93);
State  of Connecticut, DOC, Decision No. 3269 (1995). We have also said that “an
agreement reached before a grievance has been filed in a situation involving the discipline of
an employee will be enforced to the same extent as a formal grievance resolution”. State of
Connecticut (Department of Children and youth Services, Decision No. 1870 (1980); State
of Connecticut (Helen Dodge), supm .l Our role is to interpret the meaning of the
settlement agreement and then determine if there has been compliance with that agreement.
StQte  of Connecticut (OLR), Decision No. 3072 (1993); State of Connecticut (Southbury
Training  School), Decision No. 3 197 (1994).

In this case we conclude that the settlement agreement did not prohibit the State from
disseminating, information about Mr. Marian’s  job performance. We first note that the
settlement agreement contains no explicit reference to the manner in which information
concerning Mr. Marian’s  job performance would be handled. In this regard, the agreement
only refers to the way which Mr. Marian  ended his employment by saying that he resigned
in good standing. We do not believe that a clause referring to a resignation in good standing
necessarily includes reference to job performance. It is without debate that an employee may
resign in good standing although he has experienced problems with performance while
working. Thus, we do not find that the agreement, on its face, includes a reference to job
performanCe.

Turning to the circumstances surrounding the making of the agreement, we remain
unconvinced that the parties intended the resignation clause to include reference to the
dissemination of job performance information. The testimony of all the witnesses, including
Mr. Marian,  clearly indicate that the primary concern during the February, 1992 meeting
was to allow Mr. Marian  to resign and to avoid there being a record of his being fired. The
agreement accomplishes that goal with the clear reference to his resignation. Further, if the

I In this case, the grievance itself  was not entered into evidence. Union representative Jacobs testified
that it was possible that the grievance had not yet been filed at the time the parties made the agreement.
This discrepancy makes no difference in our determination since the record is clear that the parties
were attempting to resolve the issue of Mr. Marian’s  impending dismissal from his job.

5



issue of job performance was indeed discussed extensively during the February, 1992
meeting, as the Union claims, it is troubling that a specific provision to that effect did not
appear in the written agreement. The Union reviewed the document before signing and even
made a correction to the draft by adding a provision concerning unemployment benefits.
Thus, the Union had every opportunity to include a specific reference to performance related
information and did not do so. In State of Connecticut (Helen Dodge), sups,  we
considered circumstances similar to these in which a settlement agreement contained nearly
identical language. In that case, the State released, to a subsequent employer, not only the
grievant’s work record, but also the circumstances under which she left State service. In that
decision we said:

The settlement agreement does not address the dissemination of information
concerning the resignation of Ms. Dodge. It merely allows her to resign in good
standing. The agreement does not remove from Dodge’s files the two letters which
addressed her unsatisfactory performance nor make any other reference to her
employment record. The Union argues that the expression “in good standing” implies
that no negative information will be given out. However, the State testified that the
question of resignation in good standing relates only to the question of how the person
left State service and was not a comment on the employee’s job performance. The
language of the agreement and the lack of any language related to references or to
removal of negative information from the file supports the State’s interpretation of the
meaning of the agreement. State (Dodge), supm at 6.

Here, we have very similar circumstances. 2 Mr. Marian  admits that he received at least one
unsatisfactory service rating and there is no dispute that the State originally planned to
dismiss Mr. Marian  due to performance problems. Yet, no previous problems were
discussed in the agreement. As in the Dodge matter, these factors support the State’s
interpretation of the agreement.

Finally, we do’not view the subsequent actions of Messrs. Christian, Peck and
Morrissey as indicating that the State knew it had breached the agreement when Mr.
Christian spoke with Ms. Nogas.  Although Mr. Christian immediately reported his actions
to Mr. Morrissey, who then directed all future inquiries to himself, we do not view this as
an admission of any wrong doing. Rather, these efforts appear to be an attempt  to reduce
the damage to Mr. Marian  of what may be viewed as a lack of good judgment on Mr.
Christian’s part. All the testimony indicates that Mr. Marian’s  supervisors wished him well
personally and did not wish to stand in his way for future employment. Although Mr.
Morrissey indicated that he might have handled the situation differently had he received the
call from Ms. Nogas,  that does not establish a violation of the settlement agreement. Mr.
Christian was aware of the terms of the settlement agreement and specifically avoided telling

2 In the LJodge  case,  the Board ultimately determined that “whatever the meaning of the agreement,
. . . the release executed by Dodge for the Federal Government determines the outcome here. ” Thus,
the Board did not determine, as a matter of law, the meaning of the settlement agreement.
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Ms. Nogas  that the State had planned to terminate Mr. Marian’s  employment prior to
entering into the settlement agreement. Thus, we believe that the State’s acti,ons  following
Ms. Nogas’s  phone call, were merely an attempt to try to reduce the damage of Mr.
Christian’s remarks, but not an admission of guilt. Under all the circumstances of this case,
we find that the State did not violate the settlement agreement.

Having made our determination on these grounds, we do not need to reach the State’s
alternative arguments.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED that the complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Antonia  C. Moran
Antonia C. Moran,
Board Member

* Former Chairman Margaret A. Lareau .resigned  prior to a decision in .this  matter.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 17th day of
January, 1996 to the following:

Joseph G. Wankerl, Deputy Commissioner
of the Bureau of Employee Relations

state of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Peter W. Allen
Labor Relations Operation Manager
Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Ellen M. Carter
Principal Labor Relations Specialist
Office of Labor Relations
One Hartford Square West
Hartford, Co~ecticut  06106

Kenneth E. Jacobs
Staff Representative
CSEA
760 Capitol Avenue
Hartford, Connecticut 06106

Attorney Robert J. Krzys
2138 Silas Deane Highway
Rocky Hill, Connecticut 06067

Robert D. Rinker, Director
CSEA
760 Capitol Avenue
Hartford, Connecticut 06106

fohn W. Kingston
Agent
Connecticut State Board of Labor Relations
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