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DECISION AND DISMISSAL OF COMPLAINT

On April 16, 1992, the Connecticut State Employees Association (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging
that the State of Connecticut, Department of Special Revenue (the State) had committed a
prohibited practice in violation of Sections 5-271 and 5-272 of an Act Concerning Collective
Bargaining for State Employees (the Act or SERA). Specifically, the Union alleged that the
State had unlawfully unilaterally changed a term and condition of employment and repudiated
a collective bargaining agreement between the parties when it discontinued certain on-call
payments for some members of the P-4 bargaining unit.

After the requisite preliminary administrative steps had been taken, this matter came
before the Labor Board for a hearing on June 14, 1994. Both parties appeared, were
represented and allowed to present evidence, examine and cross-examine witnesses and make
argument. Both parties filed briefs, the last of which was received by the Labor Board on
December 15, 1994. Based on the whole record before us, we make the following findings
of fact, conclusions of law and we dismiss the complaint.



FINJXNGS  OF FACT

1. The State is an employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all times
material hereto has represented a bargaining unit known as P-4 and consisting of certain
engineering, scientific and technical State employees.

3. The State and the Union were parties to a collective bargaining agreement with
effective dates of July 1, 1987 through June 30, 1990. (Ex.  1)

4. During contract negotiations for the above-referenced collective bargaining agreement,
Union representative Robert Rinker was the chief negotiator for the Union and Labor
Relations Manager Peter Allen was chief negotiator for the State.

5. Negotiations for the 1987-1990 contract resulted in the following provision:

ARTICLE 16
HOURS OF WORK

***

Section Five. Employees who are required by their employer to be “on Standby” or
“on Call” in order to ensure “after hours” coverage must receive written notification
of this status. Pay for such status shall be according to the following:

(a) Sixteen (16) hour shift (4:30  P.M. - 8:30  A.M.) where beginning of shift falls on
a day other than a holiday or Saturday/Sunday $16.00

(b) Twenty-four (24) hour shift (8:30  A.M. - 8:30  A.M.) where beginning of shift
falls on weekend day - Saturday/Sunday $24.00

(c) Twenty-four (24) hour shift (8:30  A.M. - 8:30  A.M.) where beginning of shift
falls on a State observed holiday other than those specified in (d) $24.00

(d) Twenty-four (24) hour shift where beginning of shift falls on New Year’s Day
(January l), Memorial Day, Independence Day, Labor Day, Thanksgiving or
Christmas (December 25) $54.00

6. At the time that the provision referred to in Finding of Fact #5  was agreed to, both
parties understood that the Union would be seeking additional agreements with individual
State agencies employing bargaining unit members with regard to on-call provisions.
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7 . Only two unresolved items were decided by an arbitrator for the 1987-1990 contract.
Neither item related to “on call” or “standby” pay. The binding arbitration award was issued
on December 7, 1987. (Rx.  9)

8. On November 4, 1987, prior to the issuance of the arbitration award for the 1987-
1990 contract, a stipulated agreement was reached between Union representative Robert
Rinker and State Division of Special Revenue Manager John Conklin which stated:

Due to the press of business within the Division of Special Revenue, it is
imperative that data pocessing  [sic] professionals be used on an “on call” basis
in certain circumstances. Notwithstanding the provisions of the P-4 Collective
Bargaining Agreement to the contrary, the following stipulation is agreed to:

1. Certain employees within the P-4 bargaining unit will rotate “on call”
assignments, which will occur each Tuesday, Friday, and Saturday.

2 . Each employee who has an “on call” assignment will be compensated at a
minimum of four (4) hours, whether called in or not. In the event, an
employee is called in after being “on call” for four (4) hours, the employee
shall receive compensation for time worked on an hour-for-hour basis.
Compensation will be paid, and not accrued as compensatory time.

3 . Shift swaps are permitted with advance approval of a Data Processing
Manager.

4. This agreement will terminate on June 30, 1990, and may only be modified
by mutual agreement of the parties. (Ex.  3)

9 . The stipulated agreement quoted in Finding of Fact #8  was not included in the printed
version of the 1987-1990 collective bargaining agreement between the parties. Article 16 as
quoted in relevant part in Finding of Fact #5  was included in the printed contract. (Rx.  1)

10. The stipulated agreement quoted in Finding of Fact #8  resulted from a concern in the
Division of Revenue Services regarding the availability of technicians during the weekly
“Lotto”  drawings in the event of a technical mishap with the “Lotto”  program.

11. The Union also negotiated side agreements with other divisions concerning on-call
pay. (Rx.  4, 12)

12. In September, 1989, the State Division of Special Revenue temporarily ceased having
employees on-call. In November 1989, the Division of Special Revenue reinstated the on-
call program according to the terms of the November, 1987 stipulated agreement.
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13. The 1987-1990 collective bargaining agreement was extended for one year until June
30, 1991. A supplemental agreement was also entered into, which did not contain any
provisions concerning on-call pay. (Rx.  13)

14. The parties entered into a successor collective bargaining agreement for the term
July 1, 1991 through June 30, 1994. This agreement contained identical language in Article
16 concerning on-call provisions as had appeared in the 1987-1990 printed agreement.

15. In November, 1991, Conklin requested Special Revenue Administrator William
McMahon  to seek permission from the Department of Administrative Services for additional
on-call personnel, in order to cover the Saturday Lotto  drawings. (Rx 17)

16. As part of the above request, Special Revenue Personnel Officer Karen Mehigen
reviewed the collective bargaining agreement and discovered that the printed collective
bargaining agreement and the “stipulated agreement” provided for different rates of on-call
PaYa

17. After Mehigen discovered this discrepancy, the State began paying the on-call
technicians according to the pay rate specified in Article 16 of the collective bargaining
agreement.

CONCLUSIONS OF LAW

1. The State did not violate the Act when, in April, 1992, it ceased paying on-call
employees according to the 1987 stipulated agreement.

DISCUSSION

The issue in this case is whether the 1987 stipulated agreement between the Union
and the Department of Special Revenue retained any validity in 1992, when the State
unilaterally began paying employees according to the terms of Article 16 of the collective
bargaining agreement. r

The Union argues that the stipulated agreement was valid in all respects at the time it
was entered into and that it continued to bind the parties in 1992. In this regard, the Union
argues that, although the stipulated agreement contained a definite termination date of
June 30, 1990, the agreement was extended and continued by mutual agreement because the
State continued to pay employees according to the stipulated agreement until 1992.

1 Throughout this discussion, the 1987 stipulated agreement will be referred to as such and the printed
collective bargaining agreement will be referred to as the “collective bargaining agreement”.
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The State makes several arguments against the validity of the agreement. First, the
State argues that, since the collective bargaining agreement in effect in April, 1992 contained
explicit language governing the rate of pay for on-call employees, the State was well within
its rights and obligations to adhere to that contractual language. Therefore, the State claims
that it did not commit a prohibited practice when it changed the rate of on-call pay for the
employees of the Division of Special Revenue. Further, the State argues that the stipulated
agreement was invalid from its inception because John Conklin did not have authority to
enter into a different on-call pay agreement with the Union and because the stipulated
agreement, which required additional funding, was never properly submitted to the legislature
for approval pursuant to Conn. Gen. Stat. $ 5-278(b)(l).  Finally, the State argues that the
stipulated agreement, if ever valid, contained an express termination date of June 30, 1990.
Since the collective bargaining agreement for the term 1991-1994 contained a provision for
on-call pay that conflicts with the stipulated agreement, the State claims that there is no basis
for determining that the stipulated agreement retained any validity in 1992.

We agree with the State for the following reasons. First, we find that the stipulated
agreement was not extended into 1992. Although it is not disputed that the State continued
to pay the on-call rate of pay as provided in the agreement, there is no evidence that the
parties ever discussed an actual extension of the agreement, nor is there evidence that the
other provisions of the stipulated agreement were extended or complied with after the
termination date. Further, the 1991-1994 successor collective bargaining agreement conflicts
with the stipulated agreement and supersedes it. From this we conclude that the 1987
stipulated agreement was not extended into 1992. As such, we cannot find that there was
any repudiation of an agreement in April, 1992.*

This brings us to the Union’s claim of unlawful, unilateral change of a past practice.
In this argument, the Union reasons that even if there is no repudiation of the contract, the
State still could not unilaterally change the on-call wage rate because there existed an
established practice of paying employees, according to the terms of the 1987 stipulated
agreement.

This argument ignores the well-established principle that a valid defense to a charge
of unilateral change exists if the contract allows the employer’s actions. & Town of
Newington, Decision No. 1116 (1973); sfsd Newington v. CSBLR, Dkt. No. 109307, Court
of Common Pleas, Hartford Judicial District, (12/11/73);  Town of RidgefieZd,  Decision No.
2891 (1991); City  of Stamford, Decision No. 2677 (1988). Here, the 1991-1994 contract, in
Article 16, clearly allows the employer’s actions. We cannot find the State to have
committed an unlawful unilateral change in an existing term and condition of employment,
when the contract not only allows the change but specifically details the requirements of on-

2 We need not determine if the stipulated agreement was previously extended from 1990 until 1991,
when the rest of the collective bargaining was extended. Here we are only concerned with whether the
stipulated agreement was extended into 1992 when ‘the State ceased abiding by its wage provisions.
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call pay for bargaining unit members. As such, the State has not committed a prohibited
practice.

Having found no violation on these grounds, we do not reach the State’s other
arguments.

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby
ORDERED, that the complaint filed herein be and the same hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Patricia Low
Patricia Low,
Alternate Board Member
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OPINION OF CHAIRMAN LAREAU

I conclude that the State’s conduct, with respect to on-call pay, did not constitute a
repudiation of an agreement. Noting that even assuming arpuendo  that the agreement had
validity, it had expired as of the time of the disputed action. Neither was there illegal
unilateral change; even assuming that at some point there was a practice of making on-call
payments as alleged by the Union, subsequent collective bargaining agreements eliminated
that practice. Therefore, the complaint should be dismissed.*

s/Margaret  A. Lareau 7/28/95
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusion. I
resigned prior to drafting of the Board’s opinion, and was not available to review that
document.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th day
of December, 1995 to the following:

Joseph G. Wankerl, Deputy Commissioner
of the Bureau of Employee Relations

state of Connecticut
Department of Administrative Services
State Office Building, Room 403
Hartford, Connecticut 06106

Peter Allen
L.R. Operations Mgr.
DAS - Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Attorney Ellen Carter
Principle L.R. Spec.
State of Connecticut
DAS - Office of Labor Relations
One Hartford Square West
Hartford, Connecticut 06106

Shannon A. Rogelstad
Staff Rep.
CSEA
760 Capitol Avenue
Hartford, Connecticut 06106

Attorney Robert J. Krzys
2138 Silas Deane Highway
Rocky Hill, Connecticut 06067

Robert D. Rinker, Director
CSEA
760 Capitol Avenue
Hartford, Connecticut 06106

Jbhn  W. Kingston
Agent
Connecticut State Board of Labor Relations
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