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DECISION AND CERTIFICATION OF REPRESENTATIVE

On August 30, 1994, Local 1303-045, Council 4, AFSCME, AFL-CIO (the Union)
filed a petition with the Connecticut State Board of Labor Relations seeking to modify an
existing Custodian/Maintenance Bargaining Unit to include the central office secretaries and
related clerical staff employed by the Wolcott Board of Education (the School Board). On
October 4, 1994, the Union filed an amendment to the petition. This amendment sought
representation of a separate bargaining unit consisting of the central office secretaries and
related clerical staff. On November 7, 1994, after the preliminary proceedings had taken
place, the Agent of the Board issued an Order and Direction of Election. On November 23,
1994, the School Board filed an objection to the Order of Election with attached
Memorandum. On November 30, 1994, an election by secret ballot was conducted, which
resulted in a vote of 5 to 0 in favor of representation by the Union.

On January 3 1, 1995, the Labor Board issued a ruling on the Objection to the
Election and issued an Order of Hearing scheduled for March 1, 1995. On March 1, 1995,
a hearing was held at which time the parties appeared, were represented by counsel and were
given full opportunity to introduce evidence, examine and cross-examine witnesses and make
argument.
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On the basis of the record before us, we dismiss the School Board’s Objections to the
Election and certify the bargaining unit.
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The School Board makes two objections to the Order of Election. The first is that the
proposed separate bargaining unit is inappropriate because there already exists a clerical unit,
which is represented by CSEA Inc., SEIU Local 760, AFL-CIO (CSEA). The second is that
the secretary to the Business Manager should be excluded from the unit as a confidential
employee. We treat these arguments below.

1 The  hmromiateness  of the Unit

The School Board argues that a separate bargaining unit consisting of the Special
Services Secretary, the Purchasing Secretary, the Payroll Secretary, the Accounts Payable
Secretary, the Business Manager’s Secretary and the two Cafeteria Secretaries is
inappropriate because there already exists a clerical unit and the creation of another unit
would result in overfragmentation. Thus, the School Board maintains that, if these
secretaries organize at all, they should be included in the existing unit represented by CSEA.
They also argue that the employees involved in the instant petition do not share a unique
community of interest to justify a separate unit. Bather, the School Board claims that the
objective factors used by the Labor Board in bargaining unit determinations clearly
demonstrate that the individuals in the proposed unit share a community of interest with the
existing clerical unit. Finally, the School Board contends that the Labor Board should not
base a determination on the desires of the employees since the resulting burdensome
overfragmentation on the Employer outweighs the desires of the employees.

When determining whether or not a bargaining unit is appropriate, the Labor Board
has traditionally looked at the following three factors: (1) the “community of interest” as
measured by objective factors, (2) the employees own desires, and (3) the effects on the
employer of burdensome overfragmentation. Sewer Authority, c(ity  of WiZlhadc,  Decision
No. 1852 (1980); Judicial Depoltmen$  (Division  of Criminal Justice), Decision No. 1716
(1979).

In determining the existence of a “community of interest”, the objective factors the
Board has considered include similar working conditions, job functions, organizational
structure, geographical location, wage structure and benefits, and similarities of duties, skills
and education. &st Hartford Bead  of Education, Decision No. 2695 (1988); Town of
Westport,  Decision No. 2163A (1983). In the present case, the petitioned-for secretaries
work basically the same hours and are required to possess the same educational
qualifications. They have similar duties to the extent they all perform general clerical duties.
Thus,  there exists a “community of interest” as measured by objective factors.
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Although it is true, as the School Board argues that the proposed separate unit share a
community of interest with the existing clerical unit, it does not necessarily  follow that both
groups must be organized  as a single unit. The School Board’s argument ignores our often
stated policy that employees should be free to be represented  by organizations  and in
bargaining units of their own choosing. CY@  of Bdiigepott,  Decision No. 1440 (1976); East
Windsor Boarrl  of Education, Decision No. 1208 (1974). We have, therefore, held that the
units petitioned-for need not be the most appropriate unit, but merely an appropriate unit.
G@ of Danbury,  Decision No. 1848 (1980); Norwalk Bead  of Education, Decision No.
1559 (1977). Thus, the fact that these secrc&cs could also be included in an existing unit
does not in and of itself forbid the establishment of a separate unit. In this regard, it is
important to note that the petitioned-for secretaries have been expressly excluded from the
existing collective bargaining  unit agreement reached between CSEA and the School Board.
In East Har(fod Bead of Education, Decision No. 1980 (1981),  we held that where parties
have agreed, by contract, as to the coverage or noncoverage of a position within a bargaining
unit, this Board has no general supervening power to determine otherwise. So long as the
agreed upon exclusions do not contravene a specific statutory provision, the parties
agreement must be honored. Town of Greenwich, Decision No. 3091 (1993). This
agreement, although it binds us, does not require us to ignore the clear statutory mandate
* . . . to insure to employees the fullest freedom in exercising [their] rights . . .”  to
collectively bargain with their Employer. The School Board’s position would effectively
exclude these secretarial positions from their right to bargain collectively, at least for the life
of the present contract, if not longer.’

Finally, in regard to the issue of overfragmentation, the School Board analogizes this
present case to clity  of W-c,  supm. In that case, there were seven employees at a
treatment facility; three Laborers, three Operators and one Chief Operator. The three
Laborers were part of the overall public works unit and the Operators requested inclusion in
that bargaining unit, but because of a freexe  in negotiations caused by the City of
Willimantic’s fiscal emergency, they were never included. The Operators then sought to
reactivate their earlier request for representation, but instead of seeking affiliation with the
existing unit and bargaining agent they sought a separate unit and a new bargaining agent.
The Board dismissed the Operators’ petition on the basis that the splitting of such a small
work force into two units with two bargaining agents would be excessive overfragmentation.

One of the factors upon which we relied in Wiuimantc,  supm was that there was no
real chance of the petitioners being orphaned and left without representation because they
could be included in the existing unit of public works employees. C@y  of WiUimantic,
supm. In the present case, there  is little liilihood that the petitioners can be included in the
CSEA bargaining unit because the parties have agreed to exclude them from coverage. If
this group of secretaries is not allowed to form a separate unit, they will be left without

I Conceivably, the School Board and the CSEA could enter a sumr  agreement and continue to exclude
these disputed positions from the contract.
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representation. Thus, Wm is clearly distinguishable. On the other hand, we have not
previously been faced with a fact pattern similar to the one presented here. We, therefore,
turn to the decisions of the NLRB for guidance since our collective bargaining stat&s  are
patterned a&~  the NLRA and the judicial interpretations of that Act are ” . . . of great
assistance and persuasive force in the interpretation of our own acts”. West Hartford
Education Asso&tion  v. DeCourcy,  162 Corn.  566,579 (1972). In NLRB v. Hont  and
Ha&art Co.,  439 F.2d  674,71  LRRM 224 (1971),  the Second Circuit adopted the NLRB’s
“residual unit” policy. This ” . . . policy is invoked where the bulk of the employees  in a
plant or department are already represented by one union and another union then seeks to
represent the remaining employees. The Board’s determination that such employees
constitute a residual unit is a shorthand for stating that they are entitled to separate
representation if they so desire.” Horn  & Hardart  Co., 439 F.2d  674 (1971). A residual
unit is proper where * .  .  . The incumbent union has no interest  in representing the excluded
employees, so that those employees must either properly constitute a separate bargaining unit
or bc indefinitely denied the right of collective bargaining . . . .”  I&  at 681 citing  Detroit
Incinemtor  Co.,  45 NLRB 414,417 (1942). We believe this policy applicable here. CSEA
has indicated, by its contract with the School Board, that it has no interest in representing
these employees. Thus, to suggest here, as the School Board does, that these employees
belong in the existing bargaining unit is disingenuous, effectively denying these individuals
the protection of the statute. We conclude that the employees desire for their own bargaining
unit outweighs the School Board’s legitimate interest in avoiding over-fragmentation. Town
of South Windsor, Decision No. 866, (1969); C&  of Bridgeport, Decision No. 1440 (1976).

II The Confidential Exclusion

The School Board also argues that even if the proposed scparatc  unit is appropriate,
the secretary to the Business Manager should be excluded as a “confidential employee”. We
agree.

The Board’s case law regarding confidential employees is well-established. &
Norwich Board of Education, Decision No. 2250 (1983),  ard, Council 4 AFSCME v.
Connecticut State Board of Labor  Relations, Dk. # 290047 (Conn. Super. Ct., Hartford
J.D., March 10, 1986); Brooklyn Board of Education,’ Decision No. 1738 (1979). The
purpose of exclusion on the grounds of confidentiality is twofold. The first is to protect the
employee from being put in a position of conflicting interests. The second is to safeguard
the employer’s confidential communications from the temptation of disclosure generated by
that conflict of interest. Town of South Windsor, Decision No. 1919 (1980).

In the instant case, the Business Manager plays a role in the collective bargaining
process by developing financial data for the School Board’s position in the negotiation
process and responding to financial questions raised by the other party in negotiations. The
Business Manager’s secretary is required to type any material that the Business Manager
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needs to provide to the School Board and generate responses to requests for information from
bargaining units. With respect to collective bargaining, she has, on occasion, typed
proposals, put together salary and budget information, and transmitted documents to
collective bargaining units or to the School Board in preparation for negotiating sessions.
She also performs the duties of the Superintendent’s secretary when she is on vacation, which
typically occurs for three to four weeks in the summer.

In the past, we have recognized that a financial officer who participates in the
negotiation process or is responsible for costing out proposals before submission to the Union
is a confidential employee. Town  of So&r  Windsor,  supm  When a business manager has
such responsibility relating to the collective bargaining process, it is also appropriate to
exclude his secretary as a confidential employee C%y  of Bristol,  Decision No. 885 (1969).
On this basis, we find that the secretary to the Business Manager should be excluded from
the bargaining unit.

CERTIFICATION OF REPRESENTATIVE

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

CERTIFIED, Local 1303, Council 4, AFSCME, AFL-CIO has been selected as the
representative for the purposes of collective bargaining for a unit classified as Board of
Education central office secretaries,  related clerical staff, and school lunch program
secretaries, excluding the secretary to the Business Manager, and that said Local 1303,
Council 4, AFSCME, AFL-CIO is the exclusive bargaining representative of all said
employees for the purposes of collective bargaining in respect to wages, hours and other
conditions of employment.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/Anthonv  Sbona
Anthony Sbona,
Board Member

s/Antonia C. Moran
Antonia C. Moran,
Board Member
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OPINION OF WAN LAREAU

I conclude that the proposed unit is appropriate given the fact that these employees
who are the subject of the petition are excluded from the existing Board of Education clerical
unit. There is no pending petition for their inclusion in that unit, and there is no evidence of
any other employees who it would be necessary to include with these.

I would include the business manager’s secretary in the petitioned-for unit, finding
insufficient basis to exclude her as a confidential employee in view of the evidence that it is
very infrequent that she works on material confidential to the collective bargaining process,
and what little truly confidential work she does could be performed by the Superintendent’s
secretary. *

s/Margaret A, Lareau 7127195
Margaret A. Lareau

* I participated in the deliberation of this case, and this represents my conclusion. I
resigned prior to drafting of the Board’s  opinion, and was not available to review that
document.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th day
of October, 1995 to the following:

Attorney Christine L. Chinni
Shipman  & Goodwin
1 American Row
Hattford,  Connecticut 06103

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Dr. Thomas A. Jokubaitis
Superintendent of Schools
Wolcott Board of Education
154 Center Street
Wolcott, Connecticut 06716

Jeffrey C. Jump, Staff Rep.
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 06051

Agent
Connecticut State Board of Labor Relations


